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U.S. Customs Service 


Treasury Decision 


(T.D. 02-54) 


SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved May 23, 
2002, to July 23, 2002, inclusive, pursuant to Subparts A & B, Part 191 of 
the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: September 9, 2002. 


WILLIAM G. ROSOFF 
(for Myles Harmon, Acting Director, 
Commercial Rulings Division.) 


(A) Company: Chevron Oronite Company LLC 

Articles not modified: blended alpha olefins 

Merchandise not modified: alpha olefins; butene; hexene; octene; 
decene; dodecene; tetradecene; hexadecene; octadecene; C20-—C24; 
C24—C28; C30+ 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 29, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-66-G (44-04077-001) under 19 U.S.C. 1313(s) 

Ruling: 44-04077-002 


(B) Company: Chevron Oronite Company LLC 

Articles not modified: finished lubricating oil additives and components 

Merchandise not modified: OLOA 2564H; OLOA 2564R 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 24, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-77-D (44-05796-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05796-001 
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(C) Company: Chevron Oronite Company LLC 

Articles not modified: OLOA 340D, 340R, 340RB, and other 340 family 
blends; and OLOA 9300, 9333, 9302, 9330 and other 9300 family 
blends (Oronite lubricating oil additives) 

Merchandise not modified: isostearic acid 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 30, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-46-H (44-05196-001) under 19 U.S.C. 1313(s) 

Ruling: 44-05196-002 


(D) Company: Chevron Oronite Company LLC 

Articles not modified: engine oil additives 

Merchandise not modified: Sulfonic acid AS 548D; lubricating oil 
additives OLOA 225, OLOA 260, OLOA 270, OLOA 270M, OLOA 
411, OLOA 200, OLOA 219, OLOA 219C and OLOA 2508J; alkylate 
AL 304 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PDs of Customs: Houston, San Francisco & New 
York, May 24, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 01-27-K (44—05930-001) under 19 U.S.C. 1313(s) 

Ruling: 44-05930-002 


(E) Company: Chevron Oronite Chemical Company LLC 
Articles not modified: polyisobutyl succinnic anhydride (PIBSA); OLOA 


2564H and OLOA 2564R 

Merchandise: polybutene 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 24, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-46-I (44-05540-001) under 19 U.S.C. 1313(s) 

Ruling: 44-05540-002 


(F) Company: Chevron Oronite Company LLC 

Articles not modified: Sulfonic acids AS 304 and AS 584 a/k/a Petrostep 
H-62 and Petrostep H-66 

Merchandise not modified: AL 304 alkylbenzene or alkylate; AL 150 
alkylbenzene or alkylate a/k/a A 300 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 24, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-66-E (44-05712-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05712-001 
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(G) Company: Chevron Oronite Company LLC 

Articles not modified: high overbased calcium sulfonate detergent 
(OLOA 247Z) 

Merchandise not modified: sulfonic acid a/k/a AS-304; HSO-9 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PDs of Customs: Houston & New Orleans, May 29, 
2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-46-—J (44-02406-001) under 19 U.S.C. 1313(s) 

Ruling: 44-02406-002 


(H) Company: Chevron Oronite Company LLC 

Articles not modified: gasoline additives 

Merchandise not modified: OGA 472 (polybutene amine) 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 29, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-47-D (44-04297-001) under 19 U.S.C. 1313(s) 

Ruling: 44-04297-002 


(I) Company: Chevron Oronite Company LLC 

Articles not modified: lubricating oil additives 

Merchandise not modified: OLOA 246S and OLOA 247Z (calcium 
solfonate) 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PDs of Customs: Houston & New Orleans, May 29, 
2002 


Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-47-E (44-00309-001) under 19 U.S.C. 1313(s) 
Ruling: 44-00309-002 


(J) Company: Chevron Oronite Company LLC 

Articles not modified: lube oil additives 

Merchandise not modified: Oronite lubricating oil additives (OLOA 225, 
260, 270, 270M and 411) 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 30, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-47-F (44-05222-002) under 19 U.S.C. 1313(s) 

Ruling: 44-05222-003 


(K) Company: Chevron Oronite Company LLC 

Articles not modified: OLOA 246S (low overbased calcium sulfonate) 

Merchandise not modified: AS—584; AS—-854—D (sulfonic acids) 

Supplemental application signed: May 8, 2002 

Ruling Forwarded to PD of Customs: Houston, May 29, 2002 

Effect on other rulings: successor to Chevron Chemical Company LLC 
T.D. 99-47-C (44—04102-002) under 19 U.S.C. 1313(s) 

Ruling: 44-04102-003 








4 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 39, SEPTEMBER 25, 2002 


(L) Company: Claremont Flock Corporation 

Articles: cut flock rayon fiber; cut flock rayon/cotton fiber 

Merchandise: rayon fiber tow 

Application signed: March 25, 2002 

Ruling Forwarded to PDs of Customs: San Francisco & New York, 
June 19, 2002 

Effect on other rulings: terminates T.D. 01-87-H (44-06156-000) 

Ruling: 44-06156-001 


(M) Company: Firth Rixson Inc. d/b/a Firth Rixson Monroe 

Articles: seamless forged rings 

Merchandise: titanium alloy ingot, titanium alloy billet; titanium 
alloy bar 

Application signed: April 12, 2002 

Ruling Forwarded to PD of Customs: New York, July 3, 2002 

Effect on other rulings: none 

Ruling: 44-06330-000 


(N) Company: Fuji Photo Film, Inc. 

Articles: presensitized offset printing plates 

Merchandise: aluminum alloy coils 

Application signed: March 20, 2002 

Ruling Forwarded to PD of Customs: San Francisco, May 30, 2002 
Effect on other rulings: none 

Ruling: 44-06319-000 


(O) Company: Konica Graphic Imaging International, Inc. 

Articles not modified: coated photographic paper and coated photo- 
graphic film (master rolls, standard rolls and sheets) 

Merchandise: dyes; chemicals; chemical products; film bases; gelatins; 
silver halide emulsions; coated photographic film (bulk rolls) 

Supplemental application signed: April 8, 2002 

Ruling Forwarded to PD of Customs: New York, June 20, 2002 

Effect on other rulings: modifies ACS ruling 44-06072-000 

Ruling: 44-06072-001 


(P) Company: OFS BrightWave Carrollton 

Articles: fiber optic cable 

Merchandise: optical fiber single mode truewave reduced slope 
Application signed: January 21, 2002 

Ruling Forwarded to PD of Customs: New York, July 22, 2002 
Effect on other rulings: none 

Ruling: 44-06323-000 
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(Q) Company: Poly Hi Solidur, Inc. 

Articles: compression molded and extruded polyethylene products 
Merchandise: ultra high molecular weight polyethylene resin 
Application signed: April 14, 1998 

Ruling Forwarded to PD of Customs: Houston, May 23, 2002 
Effect on other rulings: none 

Ruling: 44—06313-000 


(R) Company: Schott Bros., Inc. 

Articles: leather outerwear 

Merchandise: various finished leathers 

Application signed: October 4, 2001 

Ruling forwarded to PD of Customs: New York, May 24, 2002 
Effect on other rulings: terminates T.D. 96-26—W (44-05264—000) 
Ruling: 44-05264-001 


(S) Company: Sumitomo Electric Carbide Manufacturing, Inc. 
Articles: carbide drills 

Merchandise: carbide drill blanks and carbide rod stock 
Application Signed: May 20, 2002 

Ruling forwarded to PD of Customs: Chicago, June 26, 2002 
Effect on other rulings: none 

Ruling: 44-06326-000 


(T) Company: TDY Industries, Inc, (Wah Chang Division) 

Articles: zirconium and zirconium alloy products 

Merchandise: zirconium sponge 

Application signed: April 30, 2002 

Ruling Forwarded to PD of Customs: New York, July 15, 2002 

Effect on other rulings: modifies T.D. 92-34-U (44-01011-001) to 
reflect change in company name from Teledyne Wah Chang Albany 
a Div. of Teledyne Industries, Inc. 

Ruling: 44-01011-002 


(U) Company: Union Carbide Corporation 

Articles: Cellosolve solvent; carbitol solvent 

Merchandise: ethyl alcohol; ethylene oxide 

Application signed: February 27, 2002 

Ruling forwarded to PDs of Customs: Houston & San Francisco, June 3, 
2002 

Effect on other rulings: none 

Ruling: 44-06320-000 
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(V) Company: Union Carbide Corp. 

Articles: butyl acrylate; ethyl acrylate 

Merchandise: acrylic acid 

Application signed: April 23, 2002 

Ruling forwarded to PDs of Customs: Houston & San Francisco, 
June 27, 2002 

Effect on other rulings: none 

Ruling: 44—06327-000 


(W) Company: Viking Metallurgical Corp. d/b/a Firth Rixson Viking 
Articles: seamless forged rings 

Merchandise: titanium alloy ingot and billet 

Application signed: April 22, 2002 

Ruling forwarded to PD of Customs: New York, June 3, 2002 

Effect on other rulings: none 

Ruling: 44-06321-000 


(X) Company: Wellman of Mississippi, Inc. 

Articles: PET resin 

Merchandise: ethylene glycol 

Application signed: May 8, 2002 

Ruling forwarded to PDs of Customs: San Francisco & New York, 
July 19, 2002 

Effect on other rulings: none 

Ruling: 44-06337-000 


(Y) Company: Wellman of Mississippi, Inc. 

Articles: PET resin 

Merchandise: terephthalic acid 

Application signed: January 31, 2002 

Ruling Forwarded to PDs of Customs: New York & San Francisco, 
July 9, 2002 

Effect on other rulings: none 

Ruling: 44-06324-000 


(Z) Company: Wellman, Inc. 

Articles: polyester staple fiber; partially oriented yarn (POY) a/k/a 
partially oriented polyester filament; amorphous bottle resin; solid 
state bottle resin 

Merchandise: terephthalic acid; ethylene glycol 

Application signed: May 3, 2002 

Ruling Forwarded to PDs of Customs: San Francisco & New York, 
July 23, 2002 

Effect on other rulings: none 

Ruling: 44—06340-000 





U.S. Customs Service 


General Notices 


FEES FOR CUSTOMS SERVICES AT USER FEE AIRPORTS 
AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document advises the public of an increase in the fees 
charged user fee airports by Customs for providing Customs services at 
these designated facilities. These fees are based on actual costs incurred 
by Customs in purchasing equipment and providing training and one 
Customs inspector on a full-time basis, and, thus, merely represent re- 
imbursement to Customs for services rendered. The fees to be increased 
are the initial fee charged for a user fee airport’s first year after it signs a 
Memorandum of Agreement with Customs to become a user fee airport, 
and the annual fee thereafter charged user fee airports. 


EFFECTIVE DATE: The new fees will be effective October 1, 2002, and 
will be reflected in quarterly, user fee airport billings issued on or after 
that date. 


FOR FURTHER INFORMATION CONTACT: Cynthia Sargent, Bud- 
get Division, Office of Finance (202) 927-0609. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 236 of the Trade and Tariff Act of 1984 (Public Law 98-573, 98 
Stat. 2992) (codified at 19 U.S.C. 58b), as amended, authorizes the Secre- 
tary of the Treasury to make Customs services available at certain speci- 
fied airports and at any other airport, seaport, or other facility 
designated by the Secretary pursuant to specified criteria, and to charge 
a fee for providing such services. (The list of user fee airports is found at 
§ 122.15 of the Customs Regulations (19 CFR 122.15).) The fee that is 
charged is in an amount equal to the expenses incurred by the Secretary 
in providing Customs services at the designated facility, which includes 
purchasing equipment and providing training and inspectional ser- 
vices, i.e., the salary and expenses of individuals employed by the Secre- 
tary to provide the Customs services. The fees being raised are the initial 
fee charged a user fee airport after it signs a Memorandum of Agreement 
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with Customs so that it can begin operations (currently set at $118,000), 
and the annual fee subsequently charged so that user fee airports can 
continue to offer Customs services at their facilities (currently set at 
$88,500). The notice announcing the current user fee rates was pub- 
lished in the Federal Register (66 FR 48739) on September 21, 2001. The 
user fees charged a user fee airport are typically set forth in a Memoran- 
dum of Agreement between the user fee facility and Customs. While the 
amount of these fees are agreed to be at flat rates, they are periodically 
adjustable, as costs and circumstances change. 


ADJUSTMENT OF USER FEE AIRPORT FEES 


Customs has determined that, in order for the user fee to fully reim- 
burse Customs for expenses incurred in providing requested services, 
the initial fee must be increased from $118,000 to $129,125, and the re- 
curring annual fee subsequently charged must be increased from 
$88,500 to $115,400. Since inception, Headquarters has administered 
the program through the assignment of resources on a part time basis. 
The Headquarters’ costs have been included in the fees. The program 
has experienced significant growth and, consequently, related costs for 
providing Headquarters’ administrative services have increased to a 
level necessary for Customs to dedicate a permanent resource at Head- 
quarters to manage and administer the program on a full time basis. 
The added resource will enable Customs to more adequately and effi- 
ciently manage the program. The increase in the recurring annual fee 
covers the increased costs. The new fees will be effective October 1, 
2002, and will be reflected in quarterly, user fee airport billings issued on 
or after that date. 


Dated: September 6, 2002. 


CAROL A. DUNHAM, 
Acting Assistant Commissioner, 
Office of Finance. 


[Published in the Federal Register, September 12, 2002 (67 FR 57866)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 11, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
“TALKING” PHOTOGRAPH ALBUMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and revocation 
of treatment relating to the tariff classification of “talking” photograph 
albums under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling and to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of “talking” photo- 
graph albums. Comments are invited on the correctness of the intended 
action. 


DATE: Comments must be received on or before October 25, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW, Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 572-8776. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke New York Ruling Letter 
(NY) H81668, dated June 8, 2001, which pertains to the tariff classifica- 
tion of “talking” photograph albums. NY H81668 is set forth as “Attach- 
ment A” to this document. 

Although in this notice Customs is specifically referring to one ruling, 
NY H81668, this notice covers any rulings on similar merchandise that 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases; no further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, other 
than the referenced rulings (see above) should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS or other relevant statutes. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
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in this notice, may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to this 
notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
H81668 as it pertains to the classification of “talking” photograph al- 
bums, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 965483 (see “Attachment B” to this document). 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: September 6, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, NY, June 8, 2001. 
CLA-2-39:RR:NC:SP:222 H81668 

Category: Classification 

Tariff No. 3924.90.5500 
Ms. MINDY AVANTS 
FRITZ COMPANIES, INC. 
1600 Genessee, Suite 450 
Kansas City, MO 64102 


Re: The tariff classification of a photo album from China. 


DEAR MS. AVANTS 

In your letter dated May 10, 2001, on behalf of your client Gerson Company, you re- 
quested a tariff classification ruling. 

The submitted sample is identified as item number 98510. It is a photo album that is 
composed of hard paperboard covered with plastic. This album contains 12 plastic pages 
that can store 24 pictures. Each page is electronically attached to a digital voice recorder. 
The recorder is used to store up to 10 seconds of messages relating to each individual pic- 
ture. The digital voice recorder operates on two “AA” size batteries. The photo album im- 
parts the essential character to this item. 

The sample is returned as you requested. 

The applicable subheading for the photo album with plastic pages will be 3924.90.5500, 
Harmonized Tariff Schedule of the United States (HTS), which provides for * * * other 
household articles * * * of plastics: other, other. The rate of duty will be 3.4 percent ad valo- 
rem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
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regarding the ruling, contact National Import Specialist Alice Masterson at 
212-637-7090. 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 CO:RR:CR:GC 965483 AML 
Category: Classification 


Tariff No. 8520.90.00 
MR. TAYLOR PILLSBURY 


MEEKS, SHEPPARD & PILLSBURY, LLP 
100 Newport Center Drive 

Suite 220 

Newport Beach, CA 92660 


Re: Reconsideration of NY H81668; “talking photo album”. 


DEAR Mk. PILLSBURY: 

Thisisin reference to your letter, dated November 27, 2001, to the National Commodity 
Specialist Division, New York, on behalf of the Gerson Company, requesting reconsidera- 
tion of New York Ruling Letter (NY) H81668, issued to a customs broker on behalf of Ger- 
son on June 8, 2001, which concerned the classification of a “talking photo album” under 
the Harmonized Tariff Schedule of the United States (HTSUS). NY H61668 classified the 
“talking photo album” under subheading 3924.90.55, HTSUS, which provides for other 
articles of plastic. We regret the delay in responding. 


Facts: 


The item at issue was described in NY H81668 as follows: 

The submitted sample is identified as item number 98510. It is a photo album that 
is composed of hard paperboard covered with plastic. This album contains 12 plastic 
pages that can store 24 pictures. Each page is electronically attached to a digital voice 
recorder. The recorder is used to store up to 10 seconds of messages relating to each 
individual picture. The digital voice recorder operates on two “AA” size batteries. 


Issue: 
Whether the “talking photo album is classifiable under subheading 3924.90.55, 
HTSUS, which provides for other household articles of plastics; or under subheading 


8520.90.00, HTSUS, which provides for other magnetic tape recorders and other sound 
recording apparatus? 


Law and Analysis: 

The General Rules of Interpretation (GRIs) to the HTSUS govern the classification of 
goodsin the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes[.]” 

The 2001 HTSUS headings and subheadings under consideration are as follows: 

3924 Tableware, kitchenware, other household articles and toilet articles, of 
plastics: 

3924.90 Other: 

3924.90.55 Other. 


* * * * * * * 


8520 Magnetic tape recorders and other sound recording apparatus, wheth- 
er or not incorporating a sound reproducing device: 
8520.90.00 Other. 
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An article is to be classified according to its condition as imported. See XTC Products, 
Inc. v. United States, 771 FSupp. 401, 405 (1991). See also United States v. Citroen, 223 
US. 407 (1911). Initscondition asimported, the “talking photo album” isprima facie clas- 
sifiable under two separate headings of the tariff: heading 3924, HTSUS, as a household 
article of plastic and under heading 8520, HTSUS as a recording device. Thus, the article 
is not classifiable at GRI 1. GRI 2 (b) provides in pertinent part that “the classification of 
goods consisting of more than one material or substance shall be according to the prin- 
ciples of Rule 3.” GRI3(b) provides that “mixtures, composite goods consisting of different 
materials or made up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as thiscriterion 
is applicable.” 

Thus, under GRI 3(b), classification of the composite article is determined on the basis 
of the component that gives it its essential character. EN Rule 3(b)(VIID lists as factors to 
help determine the essential character of such goods the nature of the materials or compo- 
nents, their bulk, quantity, weight or value, and the role of a constituent material in rela- 
tion to the use of the goods. 

We are unable to determine the “indispensable function” (See Better Home Plastics v. 
United States, 916 F Supp. 1265 (CIT 1996), affirmed 119 F3d 969 (Fed. Cir. 1997)) of the 
“talking photo albums”; that is, we conclude that the components in tandem impart the 
essential character to the article. In this matter, both the recording device and the photo 
holders perform complimentary functions for the whole. Therefore, we are unable to de- 
termine the essential character of the article pursuant to GRI 3(b) and must resort to GRI 
3(c), t.e., the goods shall be classified under the heading which occurs last in numerical 
order among those which equally merit consideration. 

Heading 8520, HTSUS, which provides for other magnetic recording devices, is the 
heading that appears last in numerical order among those being considered. The articles 
will be so classified. 


Holding: 
The “talking photo albums” are classifiable under subheading 8520.90.00, HTSUS, 
which provides for other magnetic recording devices. 


Effect on Other Rulings: 


NY H81668 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
THE “TRACHORSE” SELF-PROPELLED VEHICLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter re- 
lating to the classification of the TracHorse self-propelled vehicle. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interestad par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of the TracHorse self-propelled vehicle and any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Comments are invited on the correctness of the 
intended action. 


DATE: Comments must be received on or before October 25, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvnia Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the U.S. Customs Service, 799 9th Street, N.W., Washington, D.C. dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Regula- 
tions Branch, (202) 572-8764. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter Title VI) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
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amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify, and value imported merchandise, 
and to provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics, and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)) by section 623 of Title VI, this notice advises inter- 
ested parties that Customs intends to revoke a ruling letter pertaining 
to the classification of the TracHorse self-propelled vehicle. Although in 
this notice, Customs is specifically referring to one ruling, Headquar- 
ters Ruling (HQ) 964163, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision, or protest review decision) on the 
merchandise subject of this notice should advise the Customs Service 
during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)) by section 623 of Title VI, Customs in- 
tends to revoke any treatment previously accorded by the Customs Ser- 
vice to substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling letter 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the import- 
er’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this no- 
tice period. An importer’s failure to advise the Customs Service of 
substantially identical transactions, or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to this 
notice. 

In Customs ruling HQ 964163, a protest decision dated January 29, 
2001 (Protest 2904—00-100030), Customs classified a product referred 
to as the TracHorse, a self-propelled vehicle for transporting various 
loads (which also provides a hydraulic power source for tools) in sub- 
heading 8704.90.00, HTSUS, which provides for: Motor vehicles for the 
transport of goods: Other. This ruling letter is set forth in “Attachment 
A” to this document. Since the issuance of that ruling, Customs has re- 
considered the ruling and determined that the classification should be 
changed. It is now Customs position that the subject article is classifi- 
able under subheading 8709.19.0060, HTSUS, as a self-propelled works 
truck of the type used in factories, warehouses, dock areas, or airports 
for short distance transport of goods; * * *: Vehicles: Other, Other. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
964163 and any other ruling not specifically identified to reflect the 
proper classification of the subject merchandise pursuant to the analy- 
sis set forth in Proposed Headquarters Ruling Letter (HQ) 965702 (see 
“Attachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: September 4, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, January 29, 2001. 
CLA-2 RR:CR:GC 964163 JAS 
Category: Classification 
Tariff No. 8704.90.00 
Port DIRECTOR OF CUSTOMS 
8337 NE Alderwood Road 
Portland, OR 97220 


Re: Protest 2904—00-100030; TracHorse. 


DEAR Port DIRECTOR: 

This is our decision on Protest 2904—00-100030, filed against your classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of the TracHorse. The en- 
tries under protest were liquidated on January 7 and 28, 2000, and this protest timely filed 
on February 25, 2000. 

Facts: 

The TracHorse is described in submitted literature as a self-propelled mobile hydraulic 
power unit. It is a manually-operated, tracked vehicle with front-mounted 20 hp. engine 
and rear-mounted hydraulic tilt bed with drop-down removable side panels. The Tra- 
cHorse can climb up to a 60° incline, turn 360° on its center, and has a 1,000 lb. rated load 
capacity. It can operate hydraulic tools and is advertised primarily for use by the railroad 
industry to transport tools and equipment to and from job sites and to remove debris 
Protestant describes the vehicle as a “motorized wheelbarrow with tracks * * * con- 
sist[ing] of a loader with hydraulic lift for dumping.” 

The TracHorse was entered under a provision in HTS heading 8428 as wagon tippers 
and similar railway wagon handling equipment. The entry was liquidated under a provi- 
sion of HTS heading 8704 as motor vehicles for the transport of goods. Counsel for the 
protestant makes the following argument in support of classification under HTS heading 
8701 as pedestrian controlled tractors: (1) the TracHorse is within the HTSUS definition 
of the term “tractors” in that it is constructed essentially for hauling or pushing another 
vehicle, appliance or load; (2) the TracHorse is a pedestrian controlled tractor of the type 
described in Harmonized Commodity Description and Coding System Explanatory Notes 
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(ENs) to heading 87.01; (3) because the TracHorse is tracked and not wheeled, it does not 
qualify as a motor vehicle; and, (4) the heading 8704 classification is inconsistent with a 
Headquarters ruling on similar merchandise. 
The HTSUS provisions under consideration are as follows: 
8428 Other lifting, handling, loading or unloading machinery 
* Pa * * * x 
8701 Tractors (other than tractors of heading 8709): 
8701.10.00 Pedestrian controlled tractors 


* 4 * * * 


8704 Motor vehicles for the transport of goods: 
Other, with compression-ignition internal combustion piston 
engine (diesel or semi-diesel): 

8704.21.00 G.V.W. not exceeding 5 metric tons 

8704.90.00 Other 


Issue: 


Whether the TracHorse is a tractor of heading 8701 or a motor vehicle of heading 8704 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Chapter 87, Note 2, HTSUS, defines “tractors” as vehicles constructed essentially for 
hauling or pushing another vehicle, appliance or load, whether or not they contain subsid- 
iary provision for the transport, in connection with the main use of the tractor, of tools, 
seeds, fertilizers or other goods. The cited ENs for heading 87.01 describe on p. 1544 both 
wheeled or track-laying vehicles constructed essentially for hauling or pushing. They may 
contain subsidiary provision for the transport of tools and other goods, or provision for 
fitting with working tools as a subsidiary function. Included are pedestrian controlled 
tractors, described as small agricultural tractors equipped with a single driving axle car- 
ried on one or two wheels; like normal tractors, they are designed for use with inter- 
changeable implements which they may operate by means of a general purpose power 
take-off. They are not usually fitted with a seat and are steered by two handles. The ENs 
state that similar pedestrian controlled tractors are also used for industrial purposes. 

Tractors of heading 8701, pedestrian controlled or otherwise, are designed to drag, push 
or pull. Any capability they may have to transport goods and operate working tools is 
clearly subsidiary. On the other hand, the vehicles of heading 8704 are designed and 
constructed essentially for transport purposes, i.e., to carry or convey. In this case, the 
TracHorse can operate tools by means ofits hydraulics, but its rear-mounted hydraulic tilt 
bed and 1,000 lb. load rating clearly evidences a primary transport capability. The protes- 
tant’s own characterization of the vehicle as a “motorized wheelbarrow with tracks” con- 
firms this. The ruling cited by counsel, HQ 961255, dated November 9, 1998, concerned 
the Iron Horse, a pedestrian-controlled tracked vehicle consisting essentially of a steel 
frame extending the long axis of the vehicle, with a front-mounted engine anda fifth wheel 
mounted at the midpoint of the frame. HQ 961255 classified this vehicle in subheading 
8701.10.00, HTSUS, as a pedestrian controlled tractor. The ruling noted, however, that 
self-unloading timber carts, motor-operated loaders, and wheeled lattice carts with en- 
closed load platform, among other accessories, were attached, after importation, by means 
of the fifth wheel or a drawbar hitch. These accessories transformed the Iron Horse intoa 
transport vehicle. It is clear that, as imported, the Iron Horse conformed to the cited defi- 
nition in Chapter 87, Note 2. For the stated reasons, H@ 961255 does not govern classifica- 
tion of the TracHorse. HQ 963263, dated May 20, 2000, and cases cited, contains 
additional discussion of the distinction between headings 8701 and 8704. 
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Holding: 

Under the authority of GRI 1, the TracHorse is provided for in heading 8704. It isclassi- 
fiable in subheading 8704.90.00, HTSUS. 

Because the rate of duty under this provision is the same as the liquidated provision, you 
should reclassify the TracHorse as indicated and DENY the protest. In accordance with 
Section 3A(11)(b) of Customs Directive 099 3550-065, dated August 4, 1993, Subject: Re- 
vised Protest Directive, you are to mail this decision, together with the Customs Form 19, 
to the protestant no later than 60 days from the date of this letter. Any reliquidation of the 
entry or entries in accordance with the decision must be accomplished prior to mailing the 
decision. Sixty days from the date of the decision the Office of Regulations and Rulings will 
make the decision available to Customs personnel, and to the public on the Customs Home 
Page on the World Wide Web at www.customs. gov, by means of the Freedom of Information 
Act, and other methods of public distribution. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965702 be 
Category: Classification 


Tariff No. 8709.19.00 
RICHARD H. ABBEY, ESQ. 


MILLER & CHEVALIER 
655 Fifteenth Street, N.W., Suite 900 
Washington, DC 20005 


Re: TracHorse; HQ 964163 revoked. 


DEAR MR. ABBEY: 

This concerns Headquarters Ruling (HQ) 964163, a protest decision issued on January 
29, 2001 (Protest 2904—00-100030) regarding the classification, under the Harmonized 
Tariff Schedule of the United States (HTSUS), of a self-propelled tracked vehicle called 
the TracHorse. 

As further explained below, in HQ 964163, Customs classified the TracHorse vehicle at 
issue as a motor vehicle for the transport of goods under subheading 8704.90.00, HTSUS. 
In response to your letter of May 24, 2002, requesting reconsideration of HQ 964163 on 
behalf of your client The Stanley Works (Stanley), we reviewed that protest decision and 
find it to be inconsistent with the HTSUS requirements for classification of such mer- 
chandise. It is now Customs position that the TracHorse vehicle is properly classifiable as 
a works truck under subheading 8709.19.00, HTSUS. For the reasons stated below, this 
ruling revokes HQ 964163. 


Facts: 


In HQ 964163, Customs described the TracHorse as a self-propelled mobile hydraulic 
power unit, a manually operated, tracked vehicle with a front-mounted 20 hp. engine and 
a rear-mounted hydraulic tilt bed with drop-down removable side panels. The ruling 
pointed out that the TracHorse can climb up to a 60-degree incline, turn 360 degrees on its 
center, and has a 1,000 lb. rated load capacity. It can operate hydraulic tools and is adver- 
tised primarily for use by the railroad industry to transport tools and equipment to and 
from job sites and to remove debris. Based on this description and Customs finding that 
the TracHorse’s rear-mounted hydraulic tilt bed and 1,000 lb. load rating indicate a pri- 
mary transport capability, Customs determined that the TracHorse was classifiable as a 
motor vehicle for the transport of goods under subheading 8704.90.00, HTSUS, and de- 
nied the protest. 
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In your May 24, 2002, letter, you requested reconsideration of the ruling and contended 
that the TracHorse should be classified under either heading 8479, HTSUS, or heading 
8709, HTSUS. 


Issue: 


Is the TracHorse vehicle classifiable as a machine or mechanical appliance under head- 
ing 8479, HTSUS, as a motor vehicle for the transport of goods under heading 8704, 
HTSUS, or as a works truck under heading 8709, HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relevant Section or 
Chapter notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
While neither legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper interpretation of 
these headings. See Treasury Decision 89-80. 

The HTSUS provisions under consideration are as follows: 


Machines and mechanical appliances having individual functions, not spe- 
cified or included elsewhere in this chapter; parts thereof: 

Motor vehicles for the transport of goods: 

Works trucks, self-propelled, not fitted with lifting or handling equipment, 
of the type used in factories, warehouses, dock areas or airports for short 
distance transport of goods; tractors of the type used on railway station 
platforms; parts of the foregoing vehicles: 

In HQ 964163, Customs considered headings 8701 (tractors other than those of heading 
8709) and 8704, HTSUS (as above) for classification of the TracHorse. In the ruling, Cus- 
toms determined that the primary purpose of the TracHorse was to transport goods. Cus- 
toms also determined that heading 8701, HTSUS, provides for tractors (pedestrian 
controlled or otherwise) that are designed to drag, push, or pull and that any capability of 
such tractor to transport goods and operate working tools is subsidiary. Thus, Customs 
concluded that the TracHorse is not classifiable in heading 8701, HTSUS, and that it is 
classifiable as a motor vehicle for transporting goods in heading 8704, HTSUS. 

In reconsidering this case, Customs is presented with two classification possibilities not 
considered in the prior ruling: headings 8479 and 8709, HTSUS. 

First, Customs agrees with the finding of HQ 964163 that the TracHorse is primarily 
designed to transport and carry goods. Thus, Customs considers the TracHorse to be a ve- 
hicle of Chapter 87, HTSUS. Assuch, the TracHorse is precluded from classification under 
Chapter 84, HTSUS, by virtue of Note 1(1) of Section XVI (which encompasses Chapter 84, 
HTSUS). Consequently, Customs concludes that the TracHorse is not classifiable under 
heading 8479, HTSUS. 

Second, concerning classification under either heading 8704 or 8709, HTSUS, both ap- 
plicable to vehicles, Customs finds the ENs for heading 8709, HTSUS, to be instructive. 
The EN provides as follows: 


This heading covers a group of self-propelled vehicles of the types used in factories, 
warehouses, dock areas or airports for the short distance transportation of various 
loads (goods or containers) * * * 


Such vehicles are of many types and sizes. They may be driven by either an electric 
motor with current supplied by accumulators or by an internal combustion piston en- 
gine or other engine. The main features common to the vehicles of this heading which 
generally distinguish them from the vehicles of heading 87.01, 87.03, or 87.04 may be 
summarized as follows: 

(1) Their construction and, as a rule, their special design features make them 
unsuitable for the transport of passengers or for the transport of goods by road or 
other public ways. 

(2) Their top speed when laden is generally not more than 30 to 35 km/h. 

(3) Their turning radius is approximately equal to the length of the vehicle it- 
self. 
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Vehicles of this heading do not usually have a closed driving cab * * * The vehicles of 
this heading may be pedestrian controlled. 


Works trucks are self-propelled trucks for the transport of goods which are fitted 
with, for example, a platform or container on which the goods are loaded. 


An examination of the TracHorse’s features shows that it meets the EN’s description. 
The TracHorse is employed for the short distance transport of various loads. Its engine 
meets the EN’s description. It is unsuitable for transporting passengers or goods by public 
roads. Its top speed when laden is within the EN’s range. Its turning radius also meets the 
EN description. It does not have an enclosed driving cab and may be pedestrian controlled. 
It is fitted with a platform on which various loads may be transported. While it hasn’t been 
identified as a vehicle employed in a factory, warehouse, dock, or airport, it is a vehicle of 
this general type, and Customs has held that similar vehicles used in other environments 
belong to the class or kind of vehicles principally used as works trucks of heading 8709, 
HTSUS. (See HQ 964598 and 965246.) 

Based on the foregoing, Customs concludes that the TracHorse is classifiable under GRI 
1 asa works truck of heading 8709, HTSUS. This ruling is limited to the TracHorse unit 
that Stanley specifically referred to as its most sophisticated version ofits hydraulic power 
units, the unit described hereinabove that possesses the capacity to transport loads/goods. 


Holding: 

The TracHorse vehicle described in this ruling is classifiable in subheading 
8709.19.00.60, HTSUS, which provides for: Works trucks, self-propelled, not fitted with 
lifting or handling equipment, of the type used in factories, warehouses, dock areas or air- 
ports for short distance transport of goods; * * *: Vehicles: Other, Other. 


Effect on Other Rulings: 
HQ 964163 is revoked. 
MYLEs B. HARMON, 


Acting Director, 
Commercial Rulings Division. 





MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO CLASSIFICATION OF MALTITOL 
SWEETENED WHITE CHOCOLATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to the classification of maltitol sweetened white choco- 
late. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1 82, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of maltitol sweetened white chocolate and revoking any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Notice of the proposed modification was pub- 
lished in the CUSTOMS BULLETIN of July 31, 2002, Vol. 36, No. 31. Nocom- 
ments were received. 





U.S. CUSTOMS SERVICE 21 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 25, 2002. 


FOR FURTHER INFORMATION CONTACT: Peter T: Lynch, General 
Classification Branch, 202-572-8778. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on July 31, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 
31, proposing to modify NY H84179, dated August 21, 2001, pertaining 
to the tariff classification of maltitol sweetened white chocolate under 
the Harmonized Tariff Schedule of the United States (HTSUS). Nocom- 
ments were received in reply to the notice. 

In NY H84179, dated August 21, 2001, the classification of a product 
commonly referred to as maltitol sweetened white chocolate was deter- 
mined to be in heading 1704.90.3550, HTSUS, which provides for sugar 
confectionery (including white chocolate), not containing cocoa: other: 
confections of sweetmeats ready for consumption: other: other * * * put 
up for retail sale: other. Since the issuance of that ruling, Customs has 
had achance to review the classification of this merchandise and has de- 
termined that the classification is in error. The maltitol sweetened white 
chocolate is not a sugar confectionery and should be classified as a food 
preparation not elsewhere specified or included, based on its use and in- 
gredient composition. However, Customs lacks sufficient information 
about its use and ingredients to determine whether the article is a prod- 
uct of heading 1901, HTSUS, a food preparation of headings 0401 to 
0404, or a product of heading 2106, HTSUS, a food preparation not else- 
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where specified or included. This notice revokes the classification of 
maltitol sweetened white chocolate provided in NY H84179 and invites 
the importer to provide the information needed to properly classify the 
product should such classification still be desired. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY H84179, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 965466 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should have advised 
the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s failure to advise the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise issues of reasonable care on the part of the importer or 
their agents for importations of merchandise subsequent to the effective 
date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 4, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
USS. Customs SERVICE, 
Washington, DC, September 4, 2002. 
CLA-2 RR:CR:GC 965466ptl 
Category: Classification 


Tariff No. 1901/2106 
Mr. NORMAN ELISBERG 


LAFAYETTE SHIPPING COMPANY 
2425B 34 Street 
Fort Lee, NJ 07024-4051 


Re: Maltitol Sweetened White Chocolate, NY H84179 modified. 


DEAR Mk. ELISBERG: 

This isin reference to New York Ruling Letter (NY) H84179, issued to you on August 21, 
2001, by the Director, National Commodity Specialist Division, New York, on behalf of 
Sugar Free Bars. LLC., in which a variety of sugar free chocolate bars and confections 
were classified under the Harmonized Tariff Schedule of the United States (HTSUS). We 
have reviewed that ruling and determined that the classification provided for the maltitol 
sweetened white chocolate bar is incorrect for the reasons stated below. However, because 
we lack sufficient information regarding the products use and ingredients, we are unable 
to determine the correct classification of the product. Should the importer desire a ruling 
on this product, anew ruling request setting forth all relevant facts about the product may 
be submitted to the Director, National Commodity Specialist Division, U.S. Customs, 
Attn: CIE/Ruling Request, One Penn Plaza, 10th Floor, New York, NY 10119. This letter 
does not effect classification of other products in NY H84179. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY H84179 was published on July 31, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 31. No comments were received. 


Facts: 
According to the available information, the subject product is a 100-gram bar, 6 inches 


wide by 3 inches high and 3/8 inch thick, individually wrapped for retail sale. The 
ingredients of the white chocolate bar are stated to consist of maltitol, cocoa butter, milk 
powder, lecithin, and vanilla. In NY H84179, this product was classified in subheading 
1704.90.3550, HTSUS, which provides for sugar confectionery (including white choco- 
late), not containing cocoa: other: confections or sweetmeats ready for consumption: oth- 


er: other * * * put up for retail sale: other. 


Since the issuance of that ruling, Customs has had a chance to review the classification 
of this merchandise and has determined that the classification is in error. The maltitol 
sweetened white chocolate is not a sugar confectionery and should be classified as a food 
preparation not elsewhere specified or included, based on its use and ingredient composi- 
tion. However, Customs lacks sufficient information about its use and ingredients to de- 
termine whether the article is a product of heading 1901, HTSUS, a food preparation of 
headings 0401 to 0404, or a product of heading 2106, HTSUS, a food preparation not else- 
where specified or included. This ruling modifies NY H84179 to revoke the classification 
of maltitol sweetened white chocolate provided therein and invites the importer to provide 
the information needed to properly classify the product should such classification still be 
desired. 


Issue: 
What is the classification of maltitol sweetened white chocolate bars? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 








24 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 39, SEPTEMBER 25, 2002 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


1704 Sugar confectionery (including white chocolate), not containing cocoa: 
1704.90 Other: 
Confections or sweetmeats ready for consumption: 
1704.90.35 Other: 
Put up for retail sale: 
1704.90.3550 Other 
1901 Malt extract; food preparations of flour, groats, meal, starch or malt ex- 


tract, not containing cocoa or containing less than 40 percent by weight 
of cocoa calculated on a totally defatted basis, not elsewhere specified 
or included; food preparations of goods of headings 0401 to 0404, not 
containing cocoa or containing less than 5 percent by weight of cocoa 
calculated on a totally defatted basis, not elsewhere specified of in- 
cluded: 


2106 Food preparations not elsewhere specified or included. 


Heading 1704 provides for sugar confectionery (including white chocolate), not contain- 
ing cocoa. The ENs state that “This heading covers most of the sugar preparations which 
are marketed in a solid or semi-solid form, generally suitable for immediate consumption 
and collectively referred to as sweetmeats, confectionery or candies. The white choc- 
olate is sold in a bar form, individually wrapped for retail sale and immediate consump- 
tion. However, it is not a sugar confectionery. The product contains maltitol instead of 
sugar. 

The types of products which are considered to be sugars of Chapter 17 are described in 
the General Note to the ENs of Chapter 17: “This Chapter covers not only sugars as such 
(e.g., sucrose, lactose, maltose, glucose and fructose), but also sugar syrups, artificial 
honey, caramel, molasses resulting from the extraction or refining of sugar and sugar con- 
fectionery. Solid sugar and molasses of this Chapter may contain added flavouring or 
colouring matter.” 

According to the website of the Calorie Control Council (www.caloriecontrol.org), “Mal- 
tito] is a reduced calorie buk [sic] sweetner [sic] with sugar-like taste and sweetness. * * * 
Maltitol isa member of a family of bulk sweetener known as polyols or sugar alcohols. * * * 
Maltitol is made by the hydrogenation of maltose which is obtained from starch. Like oth- 
er polyols, it does not brown or caramelize as do sugars.” The website states that maltitol 
is useful because it does not promote tooth decay, it is useful in the manufacture of sucrose- 
free chocolate, and may be useful for people with diabetes.” Maltitol is classified under 
subheading 2950.49.4000, HTSUS, which provides for Acyclic alcohols and their haloge- 
nated, sulfonated, nitrated or nitrosated derivatives: other polyhydric alcohols * * * oth- 
er: poylhydric alcohols derived from sugars * * * other. 

The ENs to heading 17.04 list types of products which are excluded from the heading. 
Paragraph (d) provides, in relevant part, as follows: “(d) Sweets, gums and the like (for 
diabetics, in particular) containing synthetic sweetening agents (e.g., sorbitol) instead of 
Sager. =” 

Because the maltitol sweetened white chocolate bars do not contain sugar, they cannot 
be classified in Chapter 17. Possible alternative headings for the product is heading 1901, 
HTSUS, which provides for food preparations of headings 0401 to 0404, and heading 2106, 
HTSUS, which provides for food preparations not elsewhere specified or included. Classi- 
fication of the product will depend on the relative weights of each ingredient and, in partic- 
ular, the relative quantities of milk powder and cocoa butter. 

Should the importer desire a binding ruling on the maltitol sweetened white chocolate 
bars, aruling request containing all necessary information should be submitted to the Di- 
rector, National Commodity Specialist Division, U.S. Customs, Attn: CIE/Ruling Request, 
One Penn Plaza, 10** Floor, New York, NY 10119. 
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Holding: 

NY H84179, dated August 21, 2001, is modified with regard to the classification of malti- 
tol sweetened white chocolate bars. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
THE “ENVIRASCAPE GLOWING TIERS RELAXATION CANDLE 
FOUNTAIN” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and revocation 
of treatment relating to the tariff classification of the “Envirascape 
Glowing Tiers Relaxation Candle Fountain” (hereinafter “Envirascape 
Fountain”) under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 


Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling and is revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the Envirascape Fountain. Notice 
of the proposed revocation was published on July 31, 2002, in Vol. 36, 
No. 31 of the CUSTOMS BULLETIN. Two comments were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after November 25, 


2002. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 572-8776. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letter (NY) H88127, dated February 20, 2002, which per- 
tains to the tariff classification of the Envirascape Fountain, was pub- 
lished on July 31, 2002, in Vol. 36, No. 31 of the CUSTOMS BULLETIN. Two 
comments were received in response to this notice. 

As stated in the proposed notice, the revocation action will cover any 
rulings on this merchandise that may exist but have not been specifical- 
ly identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transactions 
should have advised Customs during this notice period. An importer’s 
reliance on a treatment of substantially identical transactions or on a 
specific ruling concerning the merchandise covered by this notice which 
was not identified in this notice, may raise the rebuttable presumption 
of lack of reasonable care on the part of the importers or their agents for 
importations of merchandise subsequent to the effective date of this fi- 
nal decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY H88127, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the Envirascape Fountain under subheading 9602.00.40, 
HTSUS, which provides for inter alia, “molded or carved articles of wax 
* * * not elsewhere specified or included”, pursuant to the analysis in 
Headquarters Ruling Letter (HQ) 965521, which is set forth as the At- 
tachment to this document. Additionally, pursuant to 19 US.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
sixty (60) days after its publication in the CUSTOMS BULLETIN. 


Dated: September 6, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 6, 2002. 
CLA-2 RR:CR:GC 965521 AML 
Category: Classification 
Tariff No. 9602.00.40 
MR. STEVE KUCHTA 
KUEHNE & NAGEL, INC 
CORPORATE BRANCH 
10 Exchange Place 
19" Floor 
Jersey City, NJ 07302 


Re: Reconsideration of NY H88127; “Envirascape Glowing Tiers Relaxation Candle 
Fountain”. 
DEAR MR. KUCHTA 

This isin reply to your letter of March 19, 2002, on behalf of HoMedics, Inc., requesting 
reconsideration of New York Ruling Letter (“NY”) H88127, dated February 20, 2002, con- 
cerning the classification, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”), of the “Envirascape Glowing Tiers Relaxation Candle Fountain” (hereinaf- 
ter “Envirascape”). NY H88127 classified the article under subheading 3926.40.00, 
HTSUS, which provides for other articles of plastic and articles of other materials of head- 
ings 3901 to 3914: statuettes and other ornamental articles. A sample and descriptive lit- 
erature were provided for our consideration. We have reviewed NY H88127 and now 
believe the classification set forth is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), asamended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed 
revocation of NY H88127 was published on July 31, 2002, in Vol. 36, No. 31 of the CUSTOMS 
BULLETIN. Two comments were received in response to this notice. 

Facts: 

The article was described in NY H88127 as follows: 

The submitted sample is a Relaxation Candle Fountain identified as Model #WF- 
CAN21. It is a combination candle and fountain in one. This table top size fountain 
measures 7s inches tall x 9 inches wide x 10% inches in length. The candle fountain 
consists of 12 tea light scented candles, polished river rocks, four column shaped plas- 
tic candles, a plastic tray and a submersible pump with an electrical cord. The plastic 
shaped candles each have cutout circles in the top to hold the tea light candles. The 


rocks can be attractively arranged on the tray at the base and the submersible pump 
produces column a soothing sound of flowing water. 


In the March 19, 2002 submission, you present a declaration from the manufacturer of 
the articles that states that the molded, column shaped candles (which we more aptly de- 








28 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 39, SEPTEMBER 25, 2002 


scribe as a columnar “centerpiece” (that resembles relatively large, block candles that 
house the tea light candles and forms “steps” that redirect water from the pump)) consist 
of paraffin wax rather than plastic as was determined in NY H88127. Thus, you allege that 
the article is classifiable under subheading 9602.00.40, HTSUS, which provides for 
worked vegetable or mineral carving material and articles of these materials; molded or 
carved articles of wax, of stearin, of natural gums or natural resins, of modeling pastes, 
and other molded or carved articles, not elsewhere specified or included; worked, 
unhardened gelatin (except gelatin of heading 3503) and articles of unhardened gelatin: 
molded or carved articles of wax. 

The Customs Laboratory analyzed the composition of the column shaped candleholder 
(the columnar “centerpiece” (that resembles relatively large, block candles that house the 
tea light candles and “steps” that redirect water from the pump) composed of paraffin 
wax)). Customs Laboratory Report No. NY20020430, dated May 31, 2002, concluded that 
“the sample, a yellow block with holes in the middle, is composed of paraffin wax.” 


Issue: 


What is the classification of the “Envirascape Glowing Tiers Relaxation Candle Foun- 
tain”? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. Customs believes the ENs should always be consulted. See 
T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


2517 Pebbles, gravel, broken or crushed stone, of a kind commonly used for 
concrete aggregates, for road metalling, or for railway or other ballast 
2S. 


2517.10.00 Pebbles, gravel, broken or crushed stone, of a kind commonly used 


for concrete aggregates, for road metalling, or for railway or other 
ballast * * * 


* * * * * * * 
3406 Candles, tapers and the like. 

a * * * * * * 
3926 Other articles of plastics * * * 

3926.40.00 Statuettes and other ornamental articles. 

* o* * x + “« 
8413 Pumps for liquids, whether or not fitted with a measuring device * * * 
8413.70 Other centrifugal pumps: 

8413.70.20 Other. 

* x * * * * * 

9602 Worked vegetable or mineral carving material and articles of these ma- 


terials; molded or carved articles of wax, of stearin, of natural gums or 

natural resins, of modeling pastes, and other molded or carved articles, 

not elsewhere specified or included; worked, unhardened gelatin (ex- 

cept gelatin of heading 3503) and articles of unhardened gelatin: 
9602.00.40 Molded or carved articles of wax. 


We are unable to resolve the classification of the “Envirascape” fountain at GRI1.GRI2 
is not applicable here except insofar as it provides that “[t]he classification of goods con- 
sisting of more than one material or substance shall be according to the principles of rule 
3. 
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GRI 3 provides as follows: 


When, by application of rule 2(b) or for any other reason, goods are, prima facie, 
classifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred 
to headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for retail sale, 
those headings are to be regarded as equally specific in relation to those goods, 
even if one of them gives a more complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the materi- 
al or component which gives them their essential character, insofar as this crite- 
rion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 

EN (IX) to GRI 3(b) provides: 


For purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other 
to form a practically inseparable whole but also those with separable components, 
provided these components are adapted one to the other and are mutually comple- 
mentary and that together they form a whole which would not normally be offered for 
sale in separate parts. 


EN (VIII) to GRI 3(b) provides: 
The factor which determines the essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 


component, its bulk, quantity, weight or value, or by the role ofa constituent material 
in relation to the use of the goods. 


Pursuant to GRI 3(a), the article isa composite good prima facie classifiable under more 
than a single heading, i.e., headings 2517 (the unpolished rocks), 3406 (candle), 3926 (the 
plastic “bow]”), 8413 (the pump), and 9602, HTSUS (the columnar “centerpiece” (that re- 
sembles relatively large, block candles that house the tea light candles and “steps” that 
redirect water from the pump) composed of paraffin wax)). 

As regards the essential character of the goods, we note several decisions by the Court of 
International Trade (CIT) which addressed “essential character” for purposes of GRI 
3(b). Better Home Plastics Corp. v. United States, 916 F Supp. 1265 (CIT 1996), affirmed, 
119 F 3rd 969 (Fed. Cir. 1997), involved the classification of shower curtain sets, consisting 
of an outer textile curtain, inner plastic magnetic liner, and plastic hooks. The Court ex- 
amined the role of the constituent materials in relation to the use of the goods and found 
that, although the relative value of the textile curtain was greater than that of the plastic 
liner, and that although the textile curtain also served protective, privacy and decorative 
functions, because of the fact that the plastic liner served the indispensable function of 
keeping water inside the shower, the plastic liner imparted the essential character upon 
the set. See also Mita Copystar America, Inc. v. United States, 966 F. Supp. 1245 (CIT 
1997), motion for rehearing and reconsideration denied, 994 F Supp. 393 (CIT 1998), and 
Vista International Packaging Co. v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995), 
in which the Court also looked to the role of the constituent material in relation to the use 
of the goods to determine essential character. 

The indispensable function of the “Envirascape” fountain is that ofa decorative article. 
The article is intended to be and serves the role of a decoration, .e., it has no utilitarian 
value but is wholly ornamental. As such, we must determine which of its components im- 
parts the essential character to the article as a whole. 

We believe that neither the unpolished rocks nor the candle impart the essential charac- 
ter to the whole. The rocks appear to be ordinary—oblong shaped, smooth, of unremark- 
able quality or color. Their presence in the product is to diffuse or redirect the water that 
will be circulated. It isin this manner that the rocks “contribute” to the decorative role of 
the good, and we find that the presence of the rocks adds to the appearance and role of the 
whole without imparting the essential character to the article. Likewise, while the lit 
candles may draw attention to the article, their presence merely contributes to the ap- 
pearance of the component good asa whole. Similarly, the tea light candles are ordinary in 
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every respect. Thus, we conclude that neither the rocks nor the candles impart the essen- 
tial character of the good and accordingly the article is not classifiable under heading 2517 
or 3406, HTSUS. 

Similarly, the electric pump does not impart the essential character of the article. The 
“Envirascape” fountain serves a decorative function without the pump, e.g., when the 
pump is not functioning. The candlesand rocks contained in the glass bow] also contribute 
to the overall appearance and character of the article. We do not believe that the sound of 
the water is sufficient or serves sufficient enough of a purpose to change our view as to the 
classification of the fountain. See HQ 964361, dated August 6, 2001, for asimilar rulingon 
a “calming pond.” 

Pursuant to GRI 3(b), we find that the molded, columnar “centerpiece” (that resembles 
relatively large, block candles that house the tea light candles and “steps” that redirect 
water from the pump) composed of paraffin wax imparts the essential character of the 
“Envirascape” fountain. Essential character has frequently been construed to mean the 
attribute that strongly marks or serves to distinguish what an article is. After a careful 
consideration of this issue, we determine that the “Envirascape” fountain is essentially a 
decorative article of paraffin wax. The wax mold holds the tea light candles and redirects 
the pumped water that comprise the focal points of the complete and functioning decora- 
tion. Accordingly, based upon our determination that the essential character of the “Envi- 
rascape” fountain is as an article of paraffin wax, we find that it is provided for under 
heading 9602, HTSUS. 

As stated above, two comments were received in response to the publication of the no- 
tice of intention to revoke NY H88127. One comment was written in support of the pro- 
posed revocation. The other comment received was submitted by a company that imports 
and markets similar goods. The commenter suggests that the essential character of ar- 
ticles such as the “Envirascape” is imparted by the generation of “the pleasing and relax- 
ing sound of flowing water” and therefore it is the electric pump and stones that impart 
the essential character of the composite article. We have previously considered and re- 
jected that argument in rulings that classified similar composite articles (see below). 

Our determination is consistent with the following rulings concerning similar articles: 


In HQ 958866 dated April 16, 1996, Customs found a copper tabletop water garden to 
be classified in subheading 8306.29.00, HTSUS, as: “* * * statuettes and other orna- 
ments, of base metal * * *” The article there was described as follows: “* * * a four leaf 
shaped copper fountain unit connected through copper ‘stems’ to a plastic water res- 
ervoir and pump powered by an electric cord and 3-pronged plug, acopper planter and 
a decorative rock package. 


In NY F83276 dated March 15, 2000, Customs held the model CP-1 “calming pond” to 
be classified in subheading 3926.40.00, HTSUS as: “Other articles of plastics: * * * Statu- 
ettes and other ornamental articles.” This classification was affirmed in HQ 964361, 
dated August 6, 2001. In NY E84043 dated July 27, 1999, Customs classified a decorative 
“calming pool” in subheading 3926.40.00, HTSUS, as: “Other articles of plastics * * * 
Statuettes and other ornamental articles.” 

In HQs 965163 and 965164, both dated August 6, 2001, atabletop water fountain and an 
angel fountain, respectively, were classified pursuant to GRI 3(b). In both rulings it was 
the constituent material of the decorative article that was determined to impart the essen- 
tial character to the articles. 


Holding: 


The “Envirascape” fountain is classified under subheading 9602.00.40, HTSUS, which 
provides for worked vegetable or mineral carving material and articles of these materials; 
molded or carved articles of wax, of stearin, of natural gums or natural resins, of modeling 
pastes, and other molded or carved articles, not elsewhere specified or included; worked, 
unhardened gelatin (except gelatin of heading 3503) and articles of unhardened gelatin: 
molded or carved articles of wax. 


Effect on Other Rulings: 


NY H88127 is revoked. In accordance with 19 U.S.C. §1625 (c), this ruling will become 
effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 
JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A PLASTIC 
HEADLIGHT LENS AND PLASTIC PARKING LIGHT LENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of a plastic headlight lens and a plastic parking light 
lens. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking a ruling letter pertaining to 
the tariff classification ofa headlight lens and a parking light lens, under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). Simi- 
larly, Customs also is revoking any treatment previously accorded by 
Customs to substantially identical transactions. Notice of the proposed 
revocation was published on August 7, 2002, in the CUSTOMS BULLETIN 
No comments were received in response to this notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after No- 
vember 25, 2002. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 








32 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 39, SEPTEMBER 25, 2002 


Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), anotice was published on August 7, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 32, proposing to modify NY 
H82055, dated June 6, 2001, which classified a plastic headlight lens and 
plastic parking and signal lens in subheading 8512.90.20, Harmonized 
Tariff Schedule of the United States (HTSUS), as parts of electrical and 
signaling equipment of a kind used in motor vehicles. No comments 
were received in response to this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice should have advised Customs during 
the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations of the same or similar merchandise, or to the 
importer’s or Customs’ previous interpretation of the HTSUS. Any per- 
son involved in substantially identical transactions should have advised 
Customs during the comment period. An importer’s failure to advise 
Customs of substantially identical transactions or of specific rulings 
concerning merchandise covered by this notice which was not identi- 
fied, may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. 

In NY H82055, dated June 6, 2001, Customs classified a headlight 
lens and a tail light lens in subheading 8512.90.20, HTSUS, as parts of 
signaling equipment of a kind for cycles or motor vehicles. We stated 
that the lenses did not have optical properties and were solely protective 
covers for the automotive lamps. 

It is now Customs position that these lenses impart optical properties 
sufficient for classification in heading 9001, HTSUS, which is the provi- 
sion for unmounted optical lenses. Although most of the optical proper- 
ties are provided by the design of the reflector, or housing, of the lamp, 
the importer submitted to us that the lenses are manufactured with spe- 
cific slopes and thickness to spread and direct the light a certain way. 
Therefore, the lenses are classifiable in subheading 9001.90.40, 
HTSUS, which provides for “Optical fibers and optical fiber bundles; op- 
tical fiber cables other than those of heading 8544; sheets and plates of 
polarizing material; lenses (including contact lenses), prisms, mirrors 
and other optical elements, of any material, unmounted, other than 
such elements of glass, not optically worked: other: lenses.” 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY H82055 to 
reflect the proper classification of the subject merchandise and any oth- 
er ruling not specifically identified, classifying the same or substantially 
similar merchandise, pursuant to the analysis set forth in the attached 
ruling, HQ 965192. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 9, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, September 9, 2002. 
CLA-2 RR:CR:GC 965192 DBS 
Category: Classification 
Tariff No. 9001.90.40 
Mk. SPIRO KARRAS 
SANDLER & TRAVIS TRADE ADVISORY SERVICES, INC 
38345 Ten Mile Road 
Farmington Hills, MI 48335 


Re: Reconsideration of NY H82055; Plastic automobile headlight lens and parking and 
signal lens. 


DEAR MR. KARRAS: 

This is in reference to your letters of July 31, 2001 and January 11, 2002, requesting 
reconsideration of NY H82055, dated June 6, 2001. In NY H82055, issued to you on behalf 
of Guide Corporation, the Director, National Commodity Specialist Division, New York, 
classified a plastic headlight lens and plastic parking and signal lens in subheading 
8512.90.20, Harmonized TariffSchedule of the United States (HTSUS), as parts of electri- 
cal and signaling equipment of a kind used in motor vehicles. We have reconsidered the 
classification of the two lenses and now believe NY H82055 is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on August 7, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 33. No comments were received in response to the notice. 


Facts: 


Both of the lenses at issue cover an incandescent light sources. The housing for the lamp 
has “developed optical facets” in the reflector. Each of the facets is designed to move the 
light to a certain area of the beam pattern. The plastic headlight lens (GM 16525875) was 
identified in NY H82055 as beinga 5” x 3” oval yellow plastic lens attached to a clear plas- 
tic lens measuring 20” x 442” witha clear plastic border. You submitted letters from repre- 
sentatives of the corporation to Customs stating that the lens is actually one piece, 
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produced in a multicolor molding machine that incorporates a single mold with two injec- 
tion points. The yellow (amber) portion is concave, and not flush with the clear part. It is 
yellow to meet the color requirement for the parking/turn signal function. The border is 
actually a “leg lens,” which is part of the lens. It is used to attach the lens to the housing by 
fitting the “leg” into a channel on the housing, and is secured by a bonding agent. 

The plastic parking and signal lens (GM 16514377), which waserroneously identified as 
a tail light lens in NY H82055, is 14” x 3%" (approx.). The lens is a single piece of smoke- 
colored plastic. Itis manufactured by injecting hot plastic into a two piece mold, allowingit 
to cool and then ejecting it. Samples were submitted. 

NY H82055 classified the merchandise in subheading 8512.90.20, HTSUS, which pro- 
vides for parts of signaling equipment of a kind used for motor vehicles. You contend the 
merchandise has optical properties and that qualifies it as unmounted lenses of subhead- 
ing 9001.90.40, HTSUS. 


Issue: 


Whether the merchandise has optical properties so that it may be classified in heading 
9001, HTSUS, as optical lenses. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8512 Electrical lighting and signaling equipment (excluding articles of head- 


ing 8539), windshield wipers, defrosters and demisters, of a kind for 
cycles or motor vehicles; parts thereof: 


8512.90 Parts: 
8512.90.20 Of signaling equipment 


* * * * * * 


9001 Optical fibers and optical fiber bundles; optical fiber cables other than 
those of heading 8544; sheets and plates of polarizing material; lenses 
(including contact lenses), prisms, mirrors and other optical elements, 
of any material, unmounted, other than such elements of glass, not op- 
tically worked: 

9001.90 Other: 


9001.90.40 Lenses 


The ENs include within heading 9001, HTSUS “(D) Optical elements of any material 
other than glass, whether or not optically worked, not permanently mounted (e.g., ele- 
ments of * * * plastics * * *).” Therefore, we interpret the scope of the heading to provide 
for plastic articles if they qualify as optical elements. In order to determine if an article is 
an optical element, we turn to the distinctions between optical elements of glass of head- 
ing 7014, HTSUS and similar optical elements of glass provided for in heading 9001, 
HTSUS, because the distinctions are instructive as to what qualifies as an optical element. 

To be classifiable in heading 9001, HTSUS, an optical element of glass must be optically 
worked. The EN 90.01(C) states, in pertinent part, that the heading applies to elements 
{of glass] that have been ground and polished to create certain optical properties. This is, 
in short, optical working. If the glass element is not optically worked, but still imparts opti- 
cal properties, the glass is classifiable in heading 7014, HTSUS. EN 70.14 describes optical 
elements of glass as follows: 


(B) Optical elements of glass (colourless or coloured). The heading includes elements 
which are manufactured in such a way that they produce some required optical effect 
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without being optically worked. These articles mainly include lenses and similar ar- 
ticles for automobile headlamps, parking lights, direction indication lights * * *. 


The ENs for chapters 70 and 90, read in para materia, suggest that plastic automotive 
lenses may be considered optical elements of chapter 90 if manufactured in such a way as 
to impart optical properties, or optically worked to impart such properties. See HQ 
959139, dated August 16, 1996. Thus, we must determine whether the instant articles im- 
part optical properties such that they would be classifiable as optical elements of heading 
9001, HTSUS, as they could not be classifiable in heading 7014, HTSUS, because they are 
not glass. 

Customs has discussed specific optical properties only with reference to glass lenses, 
and not any other material. In HQ 951709, dated October 5, 1992, the optical properties of 
certain fire-polished glass lenses were specific focal lengths and focal points. In HQ 
959905, dated January 22, 1999, the importer stated that the optical properties of colored 
filter glass included filtering ultraviolet rays and allowing infrared/thermal radiation to 
pass through the glass. We find the examples enumerated in previous Customs rulings to 
be instructive in showing that the lens must be manufactured to perform certain relative- 
ly specific functions. 

In common meaning, the term “lens (optics)” is defined as, “A curved piece of ground 
and polished or molded material, usually glass, used for the refraction of light.” McGraw- 
Hill Encyclopedia of Science & Technology, Vol. 9 (1987), p. 663. Light refraction is an opti- 
cal property for purposes of classification in heading 9001, HTSUS, because any 
transparent article refracts light passing through it to some extent. The lens must have a 
purpose beyond mere protection or incidental refraction. Thus, classification of a lens of 
this type is determined on a case by case basis. In HQ 959139, supra, we classified an auto- 
mobile headlight lensin subheading 9001.90.40, HTSUS, there were patterns molded into 
the lens and the importer submitted blueprints demonstrating how the light was re- 
fracted by the patterns. See also NY 876023, dated July 28, 1992 (classifying a plastic tail 
lamp lens with pattern in subheading 9001.90.40, HTSUS) and NY 818099, dated Febru- 
ary 2, 1996 (classifying a tail lamp lens and a park lamp lens in subheading 9001.90.40, 
HTSUS). Similarly, many lenses now do not require patterns because most of the optics of 
a headlight or parking light lamp are designed in the reflectors (i.e., reflector optics). 
Thus, the reflector optics of the headlight are manufactured to compensate for refraction 
by the lens, such as loss of light. 

You state that the horizontal and vertical slope of the plastic lenses at issue, as well as 
the thickness of the lens, are adjusted in their manufacture to further direct the light and 
to spread the light from the center to the outer edges. Moreover, if the lenses did not have 
these optical properties, the plastic would distort the light. To buttress these statements, 
you provided us with photometric test results on the reasonably significant differences in 
the candlepower, which is “the luminous intensity of a source of light expressed in cane- 
las,” Photonics Dictionary 2002, of the light source both with and without the lens. We are 
satisfied that there are optical properties manufactured into the instant lenses. 


Holding: 

The instant headlight lens and park and signal lens are classifiable in subheading 
9001.90.40, HTSUS, which provides for, “Optical fibers and optical fiber bundles; optical 
fiber cables other than those of heading 8544; sheets and plates of polarizing material; 
lenses (including contact lenses), prisms, mirrors and other optical elements, of any mate- 
rial, unmounted, other than such elements of glass, not optically worked: other: lenses.” 


Effect on Other Rulings: 

NY H82055, dated June 6, 2001, is hereby REVOKED. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF GOLF BAG COMPONENTS IMPORTED 
WITHOUT BOTTOMS AND MADE OF TEXTILE FABRIC OF 
MAN-MADE FIBERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification and revocation of tariff classification 
ruling letters and revocation of treatment relating to the classification 
golf bag components imported without bottoms and made of fabric of 
man-made textile fibers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)) as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking two rulings and modifying one ruling relating 
to the tariff classification, under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), of golf bag components imported 
without bottoms and made of fabric of man-made textile fibers. Customs 
is also revoking any treatment previously accorded by it to substantially 
identical merchandise. 

Notice of the proposed action was published in the CUSTOMS BULLETIN, 
Volume 36, Number 32, on August 7, 2002. The Customs Service re- 
ceived no comments. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after November 25, 
2002. 


FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex- 
tiles Classification Branch: (202) 572-8817 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerged from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
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quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, 19 U.S.C. 1484, the importer of record is responsible for using 
reasonable care to enter, classify and value imported merchandise, and 
provide any other information necessary to enable Customs to properly 
assess duties, collect accurate statistics and determine whether any oth- 
er applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) 
as amended by section 623 of Title VI, notice proposing to revoke Head- 
quarters Ruling Letter (HQ) 957006 (June 27, 1995) and HQ 958915 
(Feb. 27, 1996), and to modify HQ 961056 (Feb. 11, 1998) were published 
in the CUSTOMS BULLETIN, Volume 36, Number 32, on August 7, 2002. No 
comments were received in response to the notice of proposed action. As 
was stated in the notice of proposed revocation and modification, the no- 
tice covered any rulings which may have existed but which had not spe- 
cifically been identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice, which classified the merchandise contrary to this notice, should 
have advised Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)) as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal merchandise. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should have advised Customs during the notice 
period. An importer’s failure to have advised Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importers or their 
agents for importation of merchandise subsequent to the effective date 
of this notice. 

The Customs Service in HQ 957006, HQ 958915 and HQ 961056, clas- 
sified man-made textile fabric golf bag components, primarily golf bag 
body sleeves or panels, imported both with and without golf bag hoods, 
slings, clips, top and bottom boots, and other components, but specifical- 
ly imported without bottoms, in subheading 4202.92.3031, HTSUSA. It 
is now Customs determination that golf bag components of fabric of 
man-made textile fibers, primarily golf bag body sleeves or panels, im- 
ported both with and without golf bag hoods, slings, clips, top and bot- 
tom boots, and other components, but specifically imported without 
bottoms, are properly classified pursuant to General Rule of Interpreta- 
tion 1 in subheading 6307.90.9889, HTSUSA. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 957006 and 
HQ 958915, and modifying HQ 961056, and any other rulings not specif- 
ically identified to reflect the proper classification of the merchandise 
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pursuant to the analysis set forth in HQ 964538 (Nov. 19, 2001). The le- 
gal reasoning and analysis set forth in HQ 964538 is incorporated into 
and made a part of HQ 965603, HQ 965604 and HQ 965605. Headquar- 
ters Ruling Letter 965603, HQ 965604 and HQ 965605 are set forth as 
attachments “A,” “B” and “C” to this notice. Headquarters Ruling Let- 
ter 964538 is set forth as attachment “D” to this notice. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by Customs to substantially identical merchandise. 
This ruling will become effective, in accordance with 19 U.S.C. 
1625(c), sixty (60) days after publication in the CUSTOMS BULLETIN. 


Dated: September 9, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 6, 2002. 


CLA-2 RR:CR:TE 965603 jsj 
Category: Classification 
Tariff No. 6307.90.9889 and 4202.92.3031 
MR. EDWARD L. Harr, JR. 
V. ALEXANDER & Co., INC. 
IMPORT MANAGER 
PO. Box 30250 
Memphis, TN 38130-0250 


Re: Modification of HQ 961056 (Feb. 11, 1998); Golf Bag Components Imported Without 
a Bottom; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR Mr. Hart: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 961056 (Feb. 11, 1998) issued to you on the be- 
half of Arnold Palmer Golf Company. 

Headquarters Ruling Letter 961056 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 961056 and determined that it is incor- 
rect asit relates to the classification of the golf bag components imported without bottoms 
and composed of fabric of man-made textile fibers. Customs is modifying HQ 961056 and 
revoking that aspect of the ruling letter addressing the classification of the golf bag compo- 
nents composed of fabric of man-made textile fibers. The merchandise in issue will be re- 
classified in subheading 6307.90.9889, HTSUSA. 

The aspects of HQ 961056 that address the country of origin and the classification of the 
“D” rings are not being revoked or modified and will remain in effect. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended, 19 U.S.C. 1625(c), notice of 
the proposed modification of HQ 961056 was published on August 7, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 32. 
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Facts: 


The merchandise in issue, as set forth in HQ 961056, is components of golf bags. The 
components include: (1) A nylon body sleeve; (2) An organizer top assembly; (3) A sling; 
(4) A top boot; (4) Clips; (5) A hood; (6) A bottom boot; and (7) A metal “D” ring. 

It is noted that the above-referenced components will be assembled in the United States 
with components of United States origin. The components of U.S. origin include: (1) A 
plastic bottom; (2) A polyvinyl chloride tube body liner; (3) Rivets; and (4) A metal “D” 
clip. 

The Customs Service specifically emphasizes the fact that the merchandise will be im- 
ported into the United States without a bottom. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, sling and hood composed of fabric of man-made tex- 
tile fibers, when imported into the United States without the plastic bottom? 


Law and Analysis: 


The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 
merchandise substantially similar to the body sleeve, sling and hood in subheading 
6307.90.9989, HTSUSA. Subheading 6307.90.9989, HTSUSA, effective January of 2002, 
is enumerated as subheading 6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSU- 
SA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


The golf bag components composed of fabric of man-made textile fibers identified in the 
FACTS section of this ruling letter, imported by Arnold Palmer Golf Company, are individ- 
ually classified in subheading 6307.90.9889, HTSUSA. The legal reasoning and analysis 
employed in HQ 964538 is incorporated into this ruling letter by reference. Headquarters 
Ruling Letter 964538 is attached to and made a part of this ruling letter. 

Should the golf bag components addressed above be imported together with a bottom, 
either in the same or separate containers, but in the same shipment for Customs purposes, 
all of the merchandise would be classified pursuant to GRI 2(a) as unfinished sports bags. 
Complete or finished golf bags, as well as incomplete, unfinished, unassembled or disas- 
sembled golf bags with outer surfaces of fabric of man-made textile materials are classified 
in heading 4202, HTSUSA, pursuant to GRI 2(a). They are classified at the subheading 
level in subheading 4202.92.3031, HTSUSA. Subheading 4202.92.3031, HTSUSA, pro- 
vides, in part, for sports bags with an outer surface of textile materials of man-made fibers. 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 
Holding: 

Headquarters Ruling Letter 961056 (Feb. 11, 1998) is, hereby, modified. 

The Arnold Palmer Golf Company golf bag components, consisting of the body sleeve, 
sling and hood, composed of man-made textile fibers, when imported into the United 
States without the plastic bottom, are classified in subheading 6307.90.9889, Harmonized 
Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent ad valorem. 

The legal reasoning and analysisemployed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 

If the golf bag components composed of fabric of man-made textile fibers are imported 
with a bottom, as part of asingle shipment for Customs purposes, they would be classified 


in subheading 4202.92.3031, Harmonized Tariff Schedule of the United States Anno- 
tated. 
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The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

This ruling letter, in accordance with 19 U.S.C. 1625 (c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. If subdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service whichis 
updated weekly and is available for inspection at your local Customs Service office. The 
Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs. gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, September 6, 2002. 
CLA-2 RR:CR:TE 965604 jsj 
Category: Classification 
Tariff No. 6307.90.9889 and 4202.92.3031 
MR. CHRISTOPHER G. STAFF JR. 
C.G. STAFF COMPANIES 
2369 So. 200** Street 
Seattle, WA 98198 


Re: Revocation of HQ 958915 (Feb. 27, 1996); Golf Bag Components Imported Without 
Bottoms; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR Mk. STAFF: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 958915 (Feb. 27, 1996) issued to you on the be- 
half of Sundara Industries, Ltd. 

Headquarters Ruling Letter 958915 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 958915 and determined that it is erro- 
neous. Customs is revoking HQ 958915 and reclassifying the golf bag components in sub- 
heading 6307.90.9889, HTSUSA. 

Pursuant to section 625(c), Tariff Act of 1930, as amended, 19 U.S.C. 1625(c), notice of 
the proposed revocation of HQ 958915 was published on August 7, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 32. 

Facts: 


The merchandise in issue, as set forth in HQ 958915, is components of golf bags. The 
components include: (1) A golf bag body sleeve; (2) A top hood/cover; and (3) A padded 
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shoulder strap. The body sleeve has pockets and compartments. The body sleeve, hood and 
shoulder strap are all composed entirely of fabric of man-made textile fibers. 

The Customs Service specifically emphasizes the fact that the merchandise, particular- 
ly the body sleeve, will be imported into the United States without a bottom. Customs has 
been advised that the merchandise will also be imported without support rods or a top col- 
lar. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, hood and shoulder strap, composed entirely of man- 
made textile fibers, when imported into the United States without a bottom? 


Law and Analysis: 


The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 
merchandise substantially similar to the golf bag body sleeve, hood and shoulder strap in 
subheading 6307.90.9989, HTSUSA. Subheading 6307.90.9989, HTSUSA, effective Jan- 
uary of 2002, is enumerated as subheading 6307.90.9889, HTSUSA. Subheading 
6307.90.9889, HTSUSA, provides for: 

6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


The golf bag components imported without bottoms and composed of fabric of man- 
made textile fibers identified in the FACTS section of this ruling letter are individually 
classified in subheading 6307.90.9889, HTSUSA. The legal reasoning and analysis 
employed in HQ 964538 is incorporated into this ruling letter by reference. Headquarters 
Ruling Letter 964538 is attached to and made a part of this ruling letter. 

Should the golf bag components addressed above be imported together with a bottom, 
either in the same or separate containers, but in the same shipment for Customs purposes, 
all of the merchandise would be classified pursuant to GRI 2(a) as unfinished sports bags. 
Complete or finished golf bags, as well as incomplete, unfinished, unassembled or disas- 
sembled golf bags, with outer surfaces of fabric of man-made textile materials, are classi- 
fied in heading 4202, HTSUSA, pursuant to GRI 2(a). They are classified at the 
subheading level in subheading 4202.92.3031, HTSUSA. Subheading 4202.92.3031, 
HTSUSA, provides, in part, for sports bags with an outer surface of textile materials of 
man-made fibers. 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 
Holding: 

Headquarters Ruling Letter 958915 (Feb. 27, 1996) is, hereby, revoked. 

The Sundara Industries, Ltd. golf bag components composed of man-made textile fi- 
bers, the golf bag body sleeve, top hood/cover and shoulder strap, when imported into the 
United States without a bottom, are individually classified in subheading 6307.90.9889, 
Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent ad valorem. 

The legal reasoning and analysis employed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 

If the golf bag components composed of fabric of man-made textile fibers are imported 
with a bottom, as part of a single shipment for Customs purposes, they would be classified 
in subheading 4202.92.3031, Harmonized Tariff Schedule of the United States Anno- 
tated. 

The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 
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This ruling, in accordance with 19 U.S.C. 1625 (c), will become effective sixty (60) days 
after its publication in the CUSTOMS BULLETIN. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. If subdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service whichis 
updated weekly and is available for inspection at your local Customs Service office. The 
Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, September 6, 2002. 
CLA-2 RR:CR:TE 965605 jsj 
Category: Classification 
Tariff No. 6307.90.9889, 
4202.92.3031, and 3926.90.9880 
Mk. Davip C. SoTo 
V. ALEXANDER & Co., INC. 
15 Century Boulevard 
Suite 400 
Nashville, TN 37214-3650 


Re: Revocation of HQ 957006 (June 27, 1995); Golf Bag Components Imported Without 
Bottoms; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR Mk. Soto: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 957006 (June 27, 1995) issued to you on the be- 
half of Datrek Professional Bags, Inc. 

Headquarters Ruling Letter 957006 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 957006 and determined that it is erro- 
neous. Customs is revoking HQ 957006 and reclassifying the golf bag components in sub- 
heading 6307.90.9889, HTSUSA. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended, 19 U.S.C. 1625 (c), notice of 
the proposed revocation of HQ 957006 was published on August 7, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 32. 


Facts: 


The merchandise in issue, as set forth in HQ 957006, is components of golf bags. The 
components include: (1) A golf bag body sleeve, open and unsewn on both the top and bot- 
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tom; (2) A “Rain Hood” cover; (3) A “top collar” constructed of polyethylene plastic cov- 
ered with a man-made textile material; (4) A “bottom collar” constructed of polyethylene 
plastic covered with a man-made textile material; (5) A padded shoulder strap; (6) Three 
woven nylon strips to be sewn to the outside of the bag; and (7) Acut-to-shape piece of viny] 
with “Alegis” stamped onto it, to be sewn onto the top collar. 

The golf bag body sleeve, hood, shoulder strap and all of the other textile components 
are composed of textile fabric of man-made fibers (nylon). The nylon has a polyviny] chlo- 
ride plastic backing and a polyvinyl chloride coating. The body sleeve has three zippered 
compartments and three pockets. The body sleeve, hood and shoulder strap have metal 
snaps and rivets, and plastic clips. 

The top collar and bottom collar are made of polyethylene plastic and are covered with 
nylon and vinyl, respectively. The top collar is twenty-six and one-half (261%) inches in 
length and four and one-half (41) inches in width. The top collar tapers in the center. The 
bottom collar is twenty-four and one-half (24%) inches in length and two and one-half 
(242) inches in width. 

The Customs Service specifically emphasizes the fact that the merchandise will be im- 
ported into the United States without a bottom. Customs has been advised that the mer- 
chandise will also be imported without a bag frame and an acrylic fur inner bag lining. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, rain cover, polyethylene plastic top collar covered 
with a man-made textile material, the polyethylene plastic bottom collar covered with vi- 
nyl, the padded shoulder strap, the three woven nylon strips, and the cut-to-shape piece of 
vinyl with “Alegis” stamped onto it, when imported into the United States without a bot- 
tom? 


Law and Analysis: 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap and Three Woven Strips 


The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 
merchandise substantially similar to the golf bag body sleeve, rain cover or hood, shoulder 
strap and three woven strips in subheading 6307.90.9989, HTSUSA. Subheading 
6307.90.9989, HTSUSA, effective January of 2002, is enumerated as subheading 
6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSUSA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


The golf bag components composed of textile fabric of man-made fibers identified as the 
body sleeve, rain cover or hood, shoulder strap and three woven strips, imported by Da- 
trek, are individually classified in subheading 6307.90.9889, HTSUSA. The legal reason- 
ing and analysis employed in HQ 964538 is incorporated into this ruling letter by 
reference. Headquarters Ruling Letter 964538 is attached to and made a part of this rul- 
ing letter. 

Should the body sleeve, rain cover or hood, shoulder strap and three woven strips ad- 
dressed above be imported together with a bottom, either in the same or separate contain- 
ers, but in the same shipment for Customs purposes, all of the merchandise would be 
classified pursuant to GRI 2(a) as unfinished sports bags. Complete or finished golf bags, 
as well as incomplete, unfinished, unassembled or disassembled golf bags, with outer sur- 
faces of man-made textile materials, are classified in heading 4202, HTSUSA, pursuant to 
GRI 2(a). They are classified at the subheading level in subheading 4202.92.3031, HTSU- 
SA. Subheading 4202.92.3031, HTSUSA, provides, in part, for sports bags with an outer 
surface of textile materials of man-made fibers. 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 
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Classification of the Polyethylene Plastic Top Collar Covered and Sewn Over With Nylon 
Fabric 

The plastic top collar covered and sewn over with nylon fabric is a composite good com- 
posed of different materials classified pursuant to GRI 3 (b). The components are prima 
facie classifiable in heading 3926, HTSUSA, as other articles of plastic, and in heading 
6307, HTSUSA, as other made up articles. The plastic and textile components “are at- 
tached to each other to form a practically inseparable whole.” See General Rules for the 
Interpretation of the Harmonized System, Rule 3 (b), Explanatory Note (IX). The plastic 
component provides the collar with its predominate value, weight and bulk, and, thereby, 
gives the collar its essential character. 

Completing the classification of the plastic top collar, the article is classified in subhead- 
ing 3926.90.9880, HTSUSA. Subheading 3926.90.9880, HTSUSA, provides for: 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.90 Other: 
3926.90.98 Other, 
3926.90.9880 Other. 


Classification of the Polyethylene Plastic Bottom Collar Covered and Sewn Over With 
Polyvinyl Chloride and the Cut-To-Shape Piece of Vinyl 
The plastic bottom collar covered and sewn over with polyviny] chloride and the cut-to- 
shape piece of vinyl are classified pursuant to GRI 1 in subheading 3926.90.9880, HTSU- 
SA. 


Holding: 
Headquarters Ruling Letter 957006 (June 27, 1995) is, hereby, revoked. 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap and Three Woven Strips 
Imported Without a Bottom 


The Datrek Professional Bags, Inc. textile golf bag components, the golf bag body sleeve, 
rain hood or cover, shoulder strap and three woven strips, when imported into the United 
States without a bottom, are classified in subheading 6307.90.9889, Harmonized Tariff 
Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent, ad valorem. 

The legal reasoning and analysisemployed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap and Three Woven Strips 
Imported With a Bottom 


If the golf bag components composed of fabric of man-made textile fibers, the golf bag 
body sleeve, rain hood or cover, shoulder strap and three woven strips, are imported witha 
bottom, as part of a single shipment for Customs purposes, they would be classified in sub- 
heading 4202.92.3031, Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 4202.92.3031, HTSUSA, iseighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

This ruling letter, in accordance with 19 U.S.C. 1625(c), will become effective sixty (60) 
days after its publication in the CUSTOMS BULLETIN. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. If subdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service whichis 
updated weekly and is available for inspection at your local Customs Service office. The 
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Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


Classification of the Polyethylene Plastic Top Collar Covered and Sewn Over With Nylon 
Fabric and The Cut-To-Shape Piece of Vinyl 
The polyethylene plastic top collar covered and sewn over with nylon fabric and the cut- 
to-shape piece of vinyl are classified in subheading 3926.90.9880, Harmonized Tariff 
Schedule of the United States Annotated. 
The General Column 1 Rate of Duty for subheading 3926.90.9880, HTSUSA, is five and 
three-tenths (5.3) percent ad valorem. 


Classification of the Polyethylene Plastic Bottom Collar Covered and Sewn Over With 
Polyvinyl Chloride 
The polyethylene plastic bottom collar covered and sewn over with polyviny] chloride is 
classified in subheading 3926.90.9880, Harmonized Tariff Schedule of the United States 
Annotated. 
The General Column 1 Rate of Duty for subheading 3926.90.9880, HTSUSA, is five and 
three-tenths (5.3) percent, ad valorem. 


MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, November 19, 2001. 
CLA-2 RR:CR:TE 964538 jsj 
Category: Classification 
Tarlff No. 6307.90.9989 and 4202.92.3031 
Ms. LAURA HAGER 
ABX LOGISTICS 
IMPORT DEPARTMENT 
714 S. Isis Avenue, Suite A 
Inglewood, CA 90301 


Re: Golf Bag Parts; Subheadings 6307.90.9989 and 4202.92.3031, HTSUSA; Separate 
shipments. 


DEAR MS. HAGER: 

The purpose of this correspondence is to respond to your request on the behalf of Ergo- 
nornix Sport, Inc. fora binding classification ruling of the merchandise described as a “flat 
golf bag” and “related parts.” 

This ruling is being issued subsequent to the following: (1) A review of your submission 
received by the Customs Service on July 27, 2000; (2) A review of the correspondence of 
Mr. Stephen J. Pern4 President of Ergonomix Sport, dated July 7, 2000; and (3) An ex- 
amination of the samples. 

The Customs Service is advised by ABX Logistics that all of the textile fabric is m-ade in 
Taiwan and that the textile components of the golf bag are sewn in China. Final assembly 
of the golf bags, which will include the attachment of a plastic top, plastic bottor4 plastic 
flap and a stand, will be undertaken in the United States. 

Customs has been advised that the textile aspects of the “flat golf bag” will be “arriving 
in separate container[s]” from the plastic and other components. Ergonomix Sport Corre- 
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spondence (July 7, 2000). The Customs Service, for the purposes of this ruling, under- 
stands the importer’s statement to mean that the articles will be imported in separate 
shipments. If the textile components and the plastic and other components are shipped in 
separate containers, but arrive in the same shipment, the classification ruling provided in 
this letter would be different.1 


Facts: 


The sample article in issue, identified as a “flat golf bag,” is the body ofa golf bag made of 
man-made textile material. The “flat golf bag” lacks a plastic top, plastic bottom: plastic 
flap and a stand, all of which will be a part of and accompany a finished golf bag. The “flat 
golf bag,” as assembled at the time of importation, is entirely sewn, including all pockets, 
zippers, “D” rings, handles, “O” rings, snaps, as well as all other aspects of the golf bag 
panel. 

The other samples, the “related parts,” as described by the importer, include: a rain/ 
travel hood, a shoulder strap, a full-length middle divider, fur padding F/dividers, hook 
and loop fastener material and webbing material. The rain/travel hood is composed of a 
man-made textile material coated or covered on the interior with plastic. It has metal 
snaps on the bottom and acenter zipper. The shoulder strap is composed of man-made tex- 
tile material and is designed to carry the completed golf bag on both of the golfer’s shoul- 
ders. It has plastic clips that enable the straps to be adjusted. 

The remaining “related parts” are composed of man-made textile material and have 
plastic and/or hook and loop fasteners. The full-length textile middle divider is tubular- 
shaped, has a plastic base attached with elastic straps, and hook and loop fasteners at the 
top. The other parts include a circular length of man-made textile material with individual 
flaps of loop fasteners, a thirty-six (36) inch length of hook fastener material measuring 
one inch wide and two approximately four inch by four inch squares composed of man- 
made textile material with one inch tongues, each with strips of hook and loop. fastener 
material. 


Issues: 


What is the classification, pursuant te the Harmonized Tariff Schedule of the United 
States Annotated, of the above-described “flat golf bag” and “related parts” when im- 


ported in shipments separate from the plastic top, plastic bottom, plastic flap and the 
stand? 


Law and Analysis: 


The federal agency responsible for initially interpreting and applying the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) is the U.S. Customs Service.” 
The Customs Service, in accordance with its legislative mandate, classifies imported mer- 
chandise pursuant to the General Rules of Interpretation (GRI) and the Additional U.S. 
Rules of Interpretation.? 

General Rule of Interpretation 1 provides, in part, that classification decisions are to be 
“determined according to the terms of the headings and any relative section or chapter 
notes.” General Rule of Interpretation 1. General Rule of Interpretation 1 further states 
that merchandise which can not be classified in accordance with the dictates of GRI I 
should be classified pursuant to the other General Rules of Interpretation, provided the 
HTSUSA chapter headings or notes do not require otherwise. According to the Explanato- 
ry Notes (EN), the phrase in GRI 1, “provided such headings or notes do not otherwise 
require,” isintended to “make it quite clear that the terms of the headings and any relative 
Section or Chapter Notes are paramount.” General Rules for the Interpretation of the Har- 
monized System, Rule 1, Explanatory Note (V). 

The Explanatory Notes constitute the official interpretation of the Harmonized System 
at the international level. See Joint Explanatory Statement supra note 2, at 549. The Ex- 


1 See infra note 4 


2 See 19US.C. 1500 (West 1999) (providing that the Customs Service is responsible for fixing the final appraisement, 
classification and amount of duty to be paid); See also Joint Explanatory Statement of the Committee of Conference, 
H.R Conf. Rep. No. 100-576, at 549 (1988) reprinted in 1988 U.S. Code Cong. and Adm. News 1547, 1582 [hereinafter 
Joint Explanatory Statement] 


3 See 19 US. C. 1202 (West 1999); See generally, What Every Member of The Trade Community Should Know A bout: 
Tariff Classification, an Informed Compliance Publication of the Customs Service available on the World Wide Web site 


of the Customs Service at www.customs.gov, search “Importing & Exporting” and then “U.S. Customs Informed Com- 
pliance Publications.” 
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planatory Notes, although neither legally binding nor dispositive of classification issues, 
do provide commentary on the scope of each heading of the HTSUS. The EN’s are general- 
ly indicative of the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989); Lonza, Inc. v. United States, 46 F. 3rd 1098, 1109 (Fed. Cir. 
1945). 

Commencing classification of the articles that comprise the “Flat golf bag” and the “re- 
lated parts” in accordance with the dictates of GRI 1, the Customs Service examined the 
headings of the HTSUSA. Customs review of the headings of the HTSUSA did not estab- 
lish any heading that described all of the merchandise in issue when considered as a single 
item. 

Customs specifically notes that the merchandise will not be imported in completed con- 
dition. Customs further notes, for the purposes of this ruling, that the “flat golf bag” and 
“related parts” will be imported in shipments separate from the plastic top, plastic bot- 
tom, plastic flap and the stand.* Customs, absent a provision in the tariff schedule to the 
contrary, is required to classify merchandise in the condition in which it is imported. See 
Sarne Handbags Corp. v. United States, 100 F. Supp. 1126, (C.I.T. 2000); Heartland By- 
Products, Inc. v. United States, 74 F. Supp. 1324, 1341 (C.L.T. 1999) citing Worthington v. 
Robbins, 139 U.S. 337, 341 (1891). If the “flat golf bag” and the “related parts” were to be 
shipped in separate containers, but arrived together on the same ship, the classification 
would be different.® 

The Customs Service, having determined that all of the articles under consideration in 
this ruling letter cannot cumulatively, as a single item, be classified pursuant to GRI 1, 
examined GRI 2. General Rule of Interpretation 2 is divided into two subparagraphs, GRI 
2 (a) and GRI 2 (b). General Rule of Interpretation 2 (a) provides that any reference in an 
HTSUSA heading to an article “shall be taken to include a reference to that article incom- 
plete or unfinished.” GRI 2 (a) requires, however, that the incomplete or unfinished article 
have the “essential character” of the complete or finished article. 

The issue to be addressed is whether the “flat golf bag” and the “related parts” to be 
imported by Ergonomix Sport have the “essential character” of completed or finished 
products and should, therefore, be classified pursuant to GRI 2(a) asif they were goods in 
their completed or finished state. The General Rules of Interpretation do not define the 
phrase “essential character.” Its meaning may, however, be understood from an examina- 
tion of the Explanatory Notes to GRI 2 (a). 

The EN’s to GRI 2 (a) draw a distinction between a “blank” which possesses the essen- 
tial character of an article and a “semi-manufacture[d]” item that does not have the essen- 
tial character of an article. A “blank,” as defined in the EN, is an article “not ready for 
direct use, having the approximate shape or outline of the finished article or part.” The 
EN continues stating that a “blank” is an article “which can only be used, other than in 
exceptional cases, for completion into the finished article or part.” 

Aplastic bottle preform is offered in the EN as an example ofa blank. Bottle preforms of 
plastic are “intermediate products having tubular shape, with one closed end and one 
open end threaded to secure a screw type closure, the portion below the threaded end be- 
ing intended to be expanded to a desired size and shape.” 

“Serni-manufactures” are items that do not yet have the essential shape or character of 
the finished articles. Examples of semi-manufactures set forth in the EN’s are: “bars, 
discs, tubes, etc.” Semi-manufactures are specifically not regarded as “blanks.” 

An examination of the instant “flat golf bag” and “related parts,” in the condition in 
which they will be imported, reveals semi-manufactured items rather than blanks. The 
articles do not have the essential character of a sports bag. 

Completed golf bags are classified in heading 4202, HTSUSA. Heading 4202, HTSUSA, 
provides for the classification of: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 


4 See Altman & Co. v. United States, 13 Ct. Cust. Appls. 315 (1925) (providing that separately packaged parts of the 
same merchandise arriving on the same shipment should be considered a single entry and classified together); See also 
James G. Wiley v. United States, 56 Cust. Ct. 331 (1966) (providing that arrival of different aircraft constitute both 
physically and commercially separate importations, and that entries of merchandise from different vessels could not be 
merged for the purposes of appraisement or classification) 


5 See id Altman & Co. 
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bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such ma- 
terials or with paper. (Emphasis added.). 


Additional U.S. Note I of Chapter 42 provides a definition for the phrase “sports bags.” 
The expression “travel, sports and similar bags” means “goods * * * of akind designed for 
carrying clothing and other personal effects during travel including backpacks and shop- 
ping bags of this heading, but does not include binocular cases, camera cases, musical in- 
strument cases, bottle cases and similar containers.” Chapter 42, HTSUSA, Additional 
US. Note 1. 

An examination of the instant “flat golf bag” and “related parts,” in the condition in 
which they will be imported, reveals articles that do not yet have the essential character of 
goods ofa kind designed for carrying clothing and other personal effects during travel The 
articles specifically lack the capability to function as a container. Since they do not have 
the essential character of “sports bags” of heading 4202, HTSUSA, the Customs Service 
cannot classify them as GRI 2(a) incomplete or unfinished articles. 

The “flat golf bag” and the “related parts” are individually classified pursuant to GR] 1 
in heading 6307, HTSUSA. The articles are further classified in subheading 6307.90.9989, 
HTSUSA. Subheading 6307.90.9989, HTSUSA, provides for: 


6307 Other made up articles, including dress patterns: 


6307.90 Other: 
Other: 


6307.90.98 Other, 
Other: 


6307.90.9889 Other. 


Should the “flat golf bags” and the “related parts” be imported together with the plastic 
top, plastic bottom, plastic flap and the stand, either in the same or separate containers, 
but in the same shipment, all of the merchandise would be classified pursuant to GRI 2(a) 
as unassembled sports bags. Complete or finished golf bags with outer surfaces of man- 
made textile materials are classified in heading 4202, HTSUSA, and are further classified 
at the subheading level in subheading 4202.92.3031, HTSUSA. subheading 4202.92.3031, 
HTSUSA, provides for the classification of sports bags with an outer surface of textile ma- 
terials of man-made fibers. 


Holding: 


The “flat golf bag” and the “related parts” when imported in shipments separate from 
the plastic top, plastic bottom, plastic flap and the stand are classified in subheading 
6307.90.9989, Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9989, HTSUSA, is seven 
(7) percent, ad valorem. 

If the “flat golf bag” and the “related parts” are imported with the plastic top, plastic 
bottom, plastic flap and the stand in separate containers, but as part of a single shipment 
for Customs purposes, they would be classified in subheading 4202.92.3031, Harmonized 
Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and three-tenths (18.3) percent, ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

It is recommended that Ergonomix Sport contact its local Customs Service office prior 
to the importation of this merchandise to determine the current status of any restraints or 
requirements due to the changeable nature of the statistical annotation, the ninth and 
tenth digits of the HTSUSA, and the restraint (quota/visa) categories applicable to textile 
merchandise. 

The designated textile and apparel category may be subdivided into parts. Ifsubdivided, 
the quota and visa requirements applicable to the merchandise may be affected. It is rec- 
ommended that Ergonomix Sport review, close to the time of shipment, the Status Report 
On Current Import Quotas (Restraint Levels), since part categories are the result of inter- 
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national bilateral agreements and subject to frequent change. The Status Report is an in- 
ternal issuance of the U.S. Customs Service and is available for inspection at local Customs 
Service offices. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO CLASSIFICATION OF CHEESE 
SAUCE PREPARATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to the classification of cheese sauce preparations 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of cheese sauce preparations and revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Notice of the proposed modification was published in the 
CUSTOMS BULLETIN of August 7, 2002, Vol. 36, No. 32. One comment was 
received. It supported the proposal. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 25, 2002. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-572-8778. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
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the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on August 7, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 
32, proposing to modify NY G85242, dated January 11, 2001, pertaining 
to the tariff classification of cheese sauce preparations under the Har- 
monized Tariff Schedule of the United States (HTSUS). One comment 
was received in reply to the notice. It supported the proposed modifica- 
tion. 

In NY G85242, dated January 11, 2001, among other products, the 
classification of products commonly referred to as cheese sauce prepara- 
tions was determined to be in heading 0406, HTSUS, which provides for 
cheese and curd. Since the issuance of that ruling, Customs has had a 
chance to review the classification of this merchandise and has deter- 
mined that the classification is in error. Customs now believes the mer- 
chandise is classified in heading 2103, HTSUS, which provides for 
sauces and preparations therefor. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY G85242, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964846 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this modification and revocation will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice, should have advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s failure to advise the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
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notice, may raise issues of reasonable care on the part of the importer or 
their agents for importations of merchandise subsequent to the effective 
date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 11, 2002. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 11, 2002. 


CLA-2 RR:CR:GC 964846ptl 
Category: Classification 
Tariff No. 2103.90.90 
MR. JULIAN B. HERON 
TUTTLE, TAYLOR & HERON 
Suite 407 West 
1025 Thomas Jefferson Street, NW 
Washington, DC 20007-5201 


Re: Various Cheese Sauce Preparations; Modification of NY G85242. 


DEAR Mr. HERON: 

This isin response to your letter of February 8, 2001, on behalf of International Custom 
Products, Inc., in which you request review of the classification, under the Harmonized 
Tariff Schedule of the United States (HTSUS), of certain cheese sauce preparations, iden- 
tified as “Preparation 101,” which were contained in New York Ruling Letter (NY) 
G85242, dated January 11, 2001, which was issued to you. We regret the delay. 


Facts: 

According to information you supplied, “Preparation 101” isa human food preparation 
which serves as the base for cheese sauces, soups and dressings. The product is said to have 
been properly acidified and contains all of the necessary thickeners and emulsifiers need- 
ed for the production of cheese sauces and dressings. Users of the product need only add 
water, color and flavoring if desired, and cook, to prepare a sauce or dressing. Actual for- 
mulations of “Preparation 101” may change slightly due to customer specifications for 
texture, body and/or flavor profile. 

“Preparation 101” has three flavor profiles, termed “Sharp Flavor,” “Italian Flavor,” 
and “Swiss Flavor.” Each of the three flavors can have seven formulations, identified as 
Sharp Flavor 1-A through 1-G, Italian Flavor 1-A through 1-G, and Swiss Flavor 1-A 
through 1-G. Ingredients common to each formula are cheese (over 60 percent), milk pro- 
tein concentrate, whey, casein, zanthan gum, sodium citrate, lactic acid, salt, and water. 
Other ingredients, depending on the formulation, are anhydrous milkfat, soybean oil, co- 
conut oil, whey protein concentrate, and carboxymethylcellulose. “Preparation 101” is 
said to have a fat content of from 32.5 to 37 percent, a moisture content of from 34 to 36 
percent, and a protein content of from 20 to 28 percent. The products are packaged in 25 
kg. (or larger) corrugated containers with approved polyethylene liners, and are shipped 
and stored frozen. 
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In NY G85242, product formulations of “Preparation 101” identified as Sharp, Italian 
and Swiss flavor, formulas 1C to 1 F were classified in subheading 2103.90.9090, HTSUS, 
which provides for sauces and preparations therefor * * * other * * * other * * * other. 

The remaining formulations (Sharp, Italian and Swiss flavors 1A, 1B and 1G) wereclas- 
sified as follows: “Preparation 101”, Sharp flavor, 1A, 1B and 1G, if from Cheddar cheese 
only, and if under quota was classified in subheading 0406.90.0890, HTSUS, which pro- 
vides for cheese and curd, other cheese, Cheddar cheese, described in additional U.S. note 
18 to this chapter and entered pursuant to its provisions * * * other. “Preparation 101” 
Sharp flavor, formulas 1A, 1B and 1G, if from granular cheese only, and if entered under 
quota, was classified in subheading 0406.90.8200, HTSUS, which provides for cheese and 
curd: * * * other cheese: * * * other cheeses and substitutes for cheese, including mixtures 
of the above * * * containing or processed from American-type cheese (including Colby, 
washed curd and granular cheese, but not including Cheddar) * * *. “Preparation 101” 
Sharp flavor, formulas 1A, 1B and 1G, if from Cheshire cheese only, and if entered under 
quota, was classified in subheading 0406.90.9500, HTSUS, which provides for cheese and 
curd: * * * other cheese: * * * other cheeses and substitutes for cheese, including mixtures 
of the above * * *, other: * * * containing cow’s milk. If entered outside quota, the product 
would be classified in the appropriate subheading. 

“Preparation 101” Italian flavor, formulas 1A, 1B and 1G, which contain only Parmesan 
cheese or only cow’s milk Romano cheese, if entered under quota, were classified in sub- 
heading 0406.90.4100, HTSUS, which provides for cheese and curd, other cheese, Roma- 
no made from cow’s milk, Reggiano, Parmesan, Provolone and Provoletti cheeses: * * * 
other: * * * made from cow’s milk. If entered outside quota, the product would be classi- 
fied in the appropriate subheading. 

“Preparation 101” Swiss formula, flavors 1A, 1B and 1G, which will be made from Swiss 
cheese, were classified, if entered under quota, in subheading 0404.90.9000, HTSUS, 
which provides for cheese and curd, * * * other cheese: * * * containing or processed from 
Swiss, Emmentaler or Gruyere-process cheese * * *. Ifentered outside quota, the product 
would be classified in the appropriate subheading. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY H84179, so that all varieties of “Preparation 101” would 
be classified in Heading 2106, HTSUS, was published on August 7, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 32. The only comment received was yours, which sup- 
ported the proposed modification. 


Issue: 


What is the classification of a variety of preparations for cheese sauce? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


0406 Cheese and curd: 
2103 Sauces and preparations therefor; mixed condiments and mixed sea- 
sonings; mustard flour and meal and prepared mustard: 

* * ok * * * A 
2103.90 Other: 

* * * 

Other: 

2103.90.90 Other. 
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You have provided manufacturer’s product specifications which indicate that the vari- 
ous formulations of “Preparation 101” all contain approximately 60 percent cheese, 12 
percent milkfat and/or vegetable oil, 11 percent water, 9 percent milk and/or whey protein 
concentrate, and minimal other ingredients. 

Heading 0406, HTSUS, provides for cheese and curd. The ENs to heading 04.06 provide 
that “[t]his heading covers all kinds of cheese.” And, further that: “The presence of meat, 
fish, crustaceans, herbs, spices, vegetables, fruit, nuts, vitamins, skimmed milk powder, 
etc., does not affect classification provided that the goodsretain the character of cheese.” 

GRI 2(b) provides: 


Any reference in a heading to a material or substance shall be taken to include a refer- 
ence to mixtures or combinations of that material or substance with other materials 
or substances. Any reference to goods of a given material or substance shall be taken 
to include a reference to goods consisting wholly or partly of such material or sub- 
stance. 


An application of GRI 2(b) would allow the inclusion of vegetable oil, milk and/or whey 
protein concentrate, and other preservatives with the predominant amount of cheese in 
these preparations and still keep the classification in heading 0406. As the EN (XII) toGRI 
2(b) states, the rule does not widen the heading to the point where “the addition of another 
material or substance deprives the goods of the character of goods of the kind mentioned 
in the heading.” Therefore, in this case, only if the inclusion of the stated ingredients de- 
prived the product of its character as cheese, would those ingredients preclude classifica- 
tion of the product in heading 0406. 

In support of your contention that the preparations should not be classified as cheese 
products, you have provided Food and Drug Administration Standards of Identity for vari- 
ous cheeses. You offer the argument that, because these Standards of Identity preclude all 
of your client’s products are from being labeled or marketed as cheese, they should not be 
classified as cheese. We note that it is a long established principle of Customs practice that 
the characterization of imported merchandise by governmental agencies for other than 
tariff purposes does not determine tariff classification. See United States v. Mercantil Dis- 
tribuidora et al., 45 C.C.PA. (Customs) 20, C.A.D. 667 (1957); Marine Products Co. v. 
United States, 42 Cust. Ct. 154 (C.D. 2080) (1959). However, Customs does not completely 
ignore the characterizations of other agencies. 

Heading 2103, HTSUS, provides for “Sauces and preparations therefor; mixed condi- 
ments and mixed seasonings; * * *.” The ENs to this heading state: 


“(A) * * * This heading covers preparations, generally of a highly spiced character, 
used to flavor certain dishes (meat, fish, salads, etc.), and made from various ingredi- 
ents (eggs, vegetables, meat, fruit, flours, starches, oil, vinegar, sugar, spices, mus- 
tard, flavorings, etc.). Sauces are generally in liquid form and preparations for sauces 
are usually in the form of powders to which only milk, water, etc. need to be added to 
obtain a sauce.” 


Heading 2103 is clearly a use provision, which includes products that have been con- 
cocted to serve as bases for various types of sauces. We agree that the products are used as 
preparations for sauces, and are eligible for classification in heading 2103, HTSUS. 

In Orlando Food Corp. v. United States, 140 F3d 1437 (Fed. Cir. 1998), the Court of Ap- 
peals for the Federal Circuit, in affirming the decision of the Court of International Trade, 
considered the scope of heading 2103, in particular, the “sauces and preparations there- 
for” portion of the heading. The court concluded that the scope was a function of the use 
characteristics of the provision; that is, as long as the product is used in a manner consis- 
tent with a preparation for a sauce, the amount or type of ingredients is a secondary con- 
sideration. When the court reasoned that the tomato product was prima facie classified in 
the tomatoes provision, as well as the advanced base or preparations for a sauce provision, 
the use provision prevailed. 

In the present case, you have submitted product specification sheets prepared for the 
subject products as evidence that each formulation of “Preparation 101” is a preparation 
which “serves as the base for the production of high quality cheese sauces and dressings.” 
Also, from examination of the characteristics of the product, they appear to fall within a 
class of goods principally used as sauce bases or preparations for a sauce. See Additional 
US. Rule of Interpretation 1(a). Therefore, the product appears to meet the standards of 
heading 2103. Under these circumstances, we would necessarily follow the Orlando 
court’s principle and conclude under GRI 3(a) that the product is more specifically pro- 
vided for under the use provision of heading 2103, HTSUS, than under the eo nomine pro- 
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vision of heading 0406, HTSUS, that merely describes the product. The court cited the 
commonly used rationale that “a product described by both a use provision and an eo no- 
mine provision is generally more specifically provided for under the use provision” (citing 
Siemens Am., 653 F. 2d 471 at 478.) In this case, that rationale must be equally applicable, 
because it is more difficult to satisfy the conditions for use as a preparation for a sauce 
than to satisfy the provisions for “cheese and curd.” 

Accordingly, it is Customs opinion that the “Preparation 101” formulas 1A, 1B and 1G 
are properly classified as sauces and preparations therefor in heading 2103, HTSUS. This 
decision is consistent with HQ 960583, dated April 19, 1999, and HQ 953849, dated Octo- 
ber 5, 1993. 


Holding: 

The products identified as “Preparation101” which have been assigned formulation 
codes “1A, 1B and 1G” have the character of a sauce preparation and are classified in sub- 
heading 2103.90.90, HTSUS, which provides for sauces and preparations therefor; * * * 
other: other: other. 

NY G85242, dated January 11, 2001, is modified in accordance with this decision. In ac- 
cordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. 

GAIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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OPINION 


POGUE, Judge: This consolidated action is before the Court on cross- 
motions for judgment on the agency record, pursuant to USCIT Rule 
56.2. The parties challenge aspects of the Department of Commerce’s 
(“Commerce” or “the Department”) final results regarding sales at less 
than fair value (“LTFV”) of Tapered Roller Bearings (“TRBs”) from Ja- 
pan covering the period of October 1, 1998 through September 30, 1999. 
See Tapered Roller Bearings and Parts Thereof, Finished and Unfin- 
ished, From Japan, and Tapered Roller Bearings, Four Inches or Less in 
Outside Diameter, and Components Thereof, from Japan, 66 Fed. Reg. 
15,078 (Dep’t Commerce Mar. 15, 2001) (“Final Results”) and the ac- 
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companying Issues and Decision Memorandum, PR. Doc. No. 141 (Mar. 
7, 2001) (“Decision Mem.”). The parties include several foreign and do- 
mestic producers of TRBs. The Court has jurisdiction over this matter 
pursuant to 19 U.S.C. § 1516a(a)(2)(B) and 28 U.S.C. § 1581(c). 

Foreign TRB producers Koyo Seiko Ltd. and Koyo Corp. of America 
(collectively “Koyo”) claim (1) Commerce violated its international ob- 
ligations by applying the “arm’s-length” test to exclude certain home 
market sales to affiliated customers; (2) Commerce violated its interna- 
tional obligations by “zeroing” the margins on negative-margin trans- 
actions when calculating Koyo’s weighted average dumping margins; 
and (3) Commerce erred in its treatment of imputed expenses in the cal- 
culation of profit for Koyo’s CEP sales.! 

Domestic producer The Timken Company (“Timken”) argues that (1) 
Commerce improperly calculated Koyo’s constructed export price 
(“CEP”) by applying adverse facts to Koyo’s entered value, rather than 
Koyo’s sales value; and (2) for purposes of a level of trade (“LOT”) ad- 
justment to NTN’s normal values, Commerce erred in its decision to 
weight percentage differences in sales prices observed at different levels 
of trade by the sum of the quantities of sales at both levels of trade, rath- 
er than the lesser of the sales quantities of the two LOTs being 
compared.” 

In response to Timken’s second claim, NTN argues that Timken’s 
LOT adjustment claim presents no case or controversy, and therefore 
cannot be considered by this Court. See U.S. Const. Art. 3, § 2 (prohibit- 
ing issuance of advisory opinions). 


STANDARD OF REVIEW 


The Court will uphold a final determination by Commerce in an anti- 
dumping investigation unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B). 


DISCUSSION 


I. Commerce’s Application of Adverse Facts Available to Determine 
Koyo’s Dumping Margin 


A. Background 


An antidumping duty is imposed upon imported merchandise if that 
merchandise is sold or likely to be sold in the United States at less than 


1 Koyo initially also argued that Commerce erred by using “adverse facts available” for calculating margins on sub 
ject merchandise further processed in the United States. See Koyo’s Am. Compl. at 4-5. Koyo reasoned that because it 
met the criteria described in 19 U.S.C. 1677a(e), Commerce was no longer authorized to request Section E data. See 
Koyo’s Mem. Supp. Mot. J. Agency R. at 16-17 (“Koyo’s Motion”); see also note 6, infra. As a result, Koyo believed its 
noncompliance was justified, and thus, application of adverse facts available would be improper. Koyo’s Mot. at 13-14 
Prior to oral argument, Koyo abandoned this claim. See Letter from Sidley, Austin, Brown & Wood to United States 
Court of International Trade at 1 (July 31, 2002). 


2 Timken also alleged in its complaint that “(t]he ITA made other clerical errors in calculating the final results that 
implicate business proprietary information or the calculation methodology used to reach the final results of the admin- 
istrative review.” Timken’s Compl. 1 6(d). Timken’s subsequent Rule 56.2 Motion, however, is limited to its disagree- 
ment with treatment of Koyo’s further manufactured merchandise and NTN’s LOT adjustment. In it’s brief, Timken 
abandoned its other claims. NSK Ltd. and NSK Corp. asks that any action by Timken effecting NSK’s rights in this 
matter be dismissed. Because “any claim which is not pressed is deemed abandoned,” De Laval Separator Co. v. United 
States, 1 CIT 144, 146, 511 F. Supp. 810, 812 (1981), we dismiss Timken’s action as to NSK. 
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fair value, and an industry in the United States is materially injured or 
is threatened with material injury. See 19 U.S.C. § 1673. To determine 
whether merchandise is being sold at less than fair value, Commerce 
compares the price of the imported merchandise in the United States to 
the normal value (“NV”)? for the same or similar merchandise in the 
home market. See 19 U.S.C. § 1677b. The United States price is calcu- 
lated using either the export price (“EP”) or constructed export price 
(“CEP”). See 19 U.S.C. § 1677a(a), (b). Commerce uses a CEP if, “before 
or after the time of importation, the first sale to an unaffiliated person is 
made by (or for the account of) the producer or exporter or by a seller in 
the United States who is affiliated with the producer or exporter.” Uru- 
guay Round Agreements Act, Statement of Administrative Action, H.R. 
Doc. No. 103-826 (1994), reprinted in 1994 U.S.C.C.A.A.N. 4040, at 822 
(“SAA”).4 Various adjustments may be made to CEP including reduction 
by “the cost of any further manufacture or assembly” in the U.S. See 19 
U.S.C. § 1677a(d)(2). 

Here, Commerce chose to use CEP® As there was value added to the 
subject merchandise in the United States after importation, Commerce 
required a Section E response from Koyo.® Koyo, however, chose not to 
file Section E of the questionnaire. See Letter from Koyo Seiko Co. to the 
Department of Commerce, PR. Doc. No. 59 at 6 (May 2, 2000) (“Koyo’s 
Refusal Letter”). As a result of Koyo’s deliberate noncompliance, Com- 
merce calculated Koyo’s CEP using adverse facts available. Commerce 
chose as adverse facts available the rate of 41.04 percent. Decision Mem. 
at 8. This was the cash deposit rate established in the 1993-94 adminis- 
trative review, see Tapered Roller Bearings and Parts Thereof, Finished 
and Unfinished From Japan, and Tapered Roller Bearings, Four Inches 
or Less in Outside Diameter, and Components Thereof, from Japan, 63 
Fed. Reg. 20,585, 20,611 (Dep’t Commerce 1998), and the highest rate 
ever calculated for Koyo in any segment of the A-588-604 case. Decision 
Mem. at 8. Commerce applied this rate to the entered value of Koyo’s 
further-manufactured merchandise in order to calculate Koyo’s CEP 

While Commerce’s decision to use adverse facts is undisputed, Tim- 
ken believes that Commerce’s application of adverse facts to Koyo’s en- 
tered value did not create a fully adverse inference. Timken’s Mem. 
Supp. Mot. J. Agency R. at 12 (“Timken’s Mem.”). Timken points out 
that Commerce used the same methodology here as in previous adminis- 
trative reviews in which Koyo also refused to supply further-manufac- 
tured information. See id. at 8-12; see also Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, from Japan, and Tapered Roll- 
er Bearings, Four Inches or Less in Outside Diameter, and Components 


3NVis “the price at which the foreign like product is first sold * * * for consumption in the exporting country, in the 
usual commercial quantities and in the ordinary course of trade.” 19 U.S.C. § 1677b(a)(1)(B)(D 

4 The SAA is “an authoritative expression by the United States concerning the interpretation and application of the 
Uruguay Round Agreements and this Act in any judicial proceeding in which a question arises concerning such inter 
pretation or application.” 19 U.S.C. § 3512(d). 

° Commerce’s decision to use CEP is unchallenged by any of the parties 

6 Section E contains a request for sales and cost information for Koyo’s further-manufactured sales. See Commerce’s 
Request for Information at Section E, PR. Doc. No. 14 at E-2 
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Thereof, from Japan, 65 Fed. Reg. 11,767 (Dep’t Commerce March 6, 
2000) (1997-98 review period); 63 Fed. Reg. 2,558 (Dep’t Commerce 
Jan. 15, 1998) (1995-96 review period). Timken argues that Koyo’s ear- 
lier noncompliance with this methodology suggests that Commerce 
should alter the methodology in order to obtain Koyo’s compliance. 
Timken’s Mem. at 12. Timken suggests that Commerce should apply 
the percentage rate to Koyo’s U.S. sales values, which would result in a 
higher dumping margin. Id. at 10. In essence, Timken argues that Com- 
merce should have applied “a more adverse ‘facts available’” to calcu- 
late Koyo’s dumping margin. Id. at 12-13. 

Commerce rejected Timken’s approach, explaining that the applica- 
tion of the 41.04 rate to Koyo’s sales value would be unduly punitive. De- 
cision Mem. at 8. Commerce also points out that “Timken has failed to 
offer arguments or provide record evidence demonstrating that the rate 
selected is not reasonably adverse.” Jd. 


B. Analysis 


Commerce’s application of the adverse facts available rate to the en- 
tered value rather than the sales value is consistent with Commerce’s 
regulation for determining assessment rates, which states that Com- 
merce “normally will calculate the assessment rate by dividing the 
dumping margin found on the subject merchandise examined by the en- 
tered value of such merchandise for normal customs duty purposes.” 19 
CFR § 351.212(b)(1) (emphasis added). Additionally, this Court has pre- 
viously decided that CEP can be calculated by applying adverse facts 
available to a party’s entered value when there is further manufactur- 
ing.’ See NT'N Bearing Corp. of Am. v. United States, 26 CIT eer 
186 F Supp. 2d 1257, 1315 (2002) (sustaining Commerce’s application of 
adverse facts available rate to Koyo’s entered value to determine the 
CEP of Koyo’s further manufactured merchandise).® We find no reason 
to change our position on this matter. 

Even though the issue and parties are identical, Timken argues that 
this Court’s ruling in NTN Bearing II does not preclude application of 
adverse facts available to Koyo’s sales value. Timken’s Reply Br. Supp. 
Mot. J. Agency R. at 15. Timken suggests that the difference is in Com- 
merce’s knowledge: before NT'N Bearing II, Commerce could not have 
known Koyo would repeatedly decline to comply with Commerce’s re- 
quests for Section E data, whereas after NT'N Bearing II, Commerce 
should have known that Koyo’s noncompliance would continue. Jd. at 
16. In other words, Timken argues, Commerce should alter its method- 
ology (i.e. apply the percentage rate to sales values instead of entered 
values) in order to effectively induce Koyo’s compliance. Id. 


7 The Court’s previous decision to uphold the application of adverse facts available to the entered value of subject 
merchandise was in response to motions from the same parties as in this case. 


8 We refer frequently to several cases entitled NTN Bearing Corp. v. United States. Only two of these cases are dis- 
cussed extensively. References to these two cases will be abbreviated in chronological order. See NT'N Bearing Corp. of 
Am. v. United States,25CIT___,__, 155 F. Supp. 2d 715 (2001), appeal docketed, Nos. 02-1180, 02-1181 (Fed. Cir. 
Feb. 5, 2002) (“NTN Bearing I”); NTN Bearing Corp. of Am. v. United States, 26CIT__,_, 186 F. Supp. 2d 1257 
(2002) (“NTN Bearing II”). 





U.S. COURT OF INTERNATIONAL TRADE 61 


This argument is flawed for several reasons. First, Commerce has in- 
creased Koyo’s rate since NTN Bearing II, from 36.21 percent, see Ta- 
pered Roller Bearings, 63 Fed. Reg. at 2,562, to the rate of 41.04 percent 
used here. Timken’s argument that Commerce’s methodology does not 
attempt to induce Koyo’s compliance fails to recognize the higher dump- 
ing margin imposed by this higher rate. 

Second, although it is true that Commerce applied the same rate of 
41.04 percent in this review as it did in a previous administrative review 
for Koyo that took place after NT'N Bearing II, see Issue and Decision 
Mem., Tapered Roller Bearings, 65 Fed. Reg. 11,767 at Comment 1, 
Commerce is “not required by the statute to select a method that is ‘the 
most’ or ‘more’ reasonably adverse.” See NTN Bearing II, 26 CIT at 
___, 186 F Supp. 2d at 1315 (agreeing with Commerce that it need not 
apply the most or more adverse facts) (internal citations and quotations 
omitted). Rather, Commerce should adhere to the overriding goal of the 
anti-dumping law, which is not to create a punitive result, i.e., “unrea- 
sonably high rates with no relationship to the respondent’s actual 
dumping margin,” Flii De Cecco di Filippo Fara S. Martino S.p.A. v. 
United States, 216 F3d 1027, 1032 (Fed. Cir. 2000) (“De Cecco”), but 
rather to create a result that determines “current margins as accurately 
as possible.” Rhone Poulenc, Inc. v. United States, 899 F2d 1185, 1191 
(Fed. Cir. 1990); NT'‘N Bearing Corp. v. United States, 74 F.3d 1204, 1208 
(Fed. Cir. 1995). 

In using the 41.04 percent rate and applying that rate to Koyo’s en- 
tered value, Commerce is appropriately balancing this goal of accuracy 
against the risk of creating a punitive margin. Commerce specifically de- 
clined to apply adverse facts to Koyo’s sales value because it believed 
that such an application “would be unduly punitive, given that a sub- 
stantial amount of value was added to the imported components in the 
United States.” Decision Mem. at 8. Commerce reasonably denied Tim- 
ken’s suggestion to apply adverse facts to a value that has been substan- 
tially increased after importation because such an application could 
result in an unreasonably high dumping margin. Commerce’s decision 
therefore adheres to the purpose of and restrictions on adverse facts 
available. See De Cecco, 216 F.3d at 1032; Reiner Brach GmbH & Co. KG 
v. United States, 26 CIT _, 206 F. Supp. 2d 1323 (2002). 

Timken questions Commerce’s ability to determine that Timken’s 
suggested approach would be punitive, because Koyo failed to supply 
any information upon which Commerce could make a fact-based esti- 
mate. Timken’s Mem. at 14. However, Commerce has “extensive experi- 
ence with and knowledge of Koyo’s further-manufactured sales and the 
calculation of the value added in the United States with respect to these 
sales.” Decision Mem. at 6. Additionally, Koyo submitted data to Com- 
merce, which Commerce verified, demonstrating that the value added 
in the United States substantially exceeds the value of the imported 
merchandise. See Letter from Koyo Seiko Co. to the Department of 
Commerce, PR. Doc. No. 37 (Feb. 11, 2000), amended by Letter from 
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Koyo Seiko Co. to the Department of Commerce, PR. Doc. No. 59 at 2 
(Oct. 2, 2000); Letter from Koyo Seiko Co. to the Department of Com- 
merce, PR. Doc. No. 55 at 2 (October 24, 2000). Therefore, even without 
Koyo’s Section E response, Commerce still had enough information to 
make a reasonable assessment of the impact of applying adverse facts. 
Commerce is “in the best position, based on its expert knowledge of the 
market and the individual respondent, to select adverse facts that will 
create the proper deterrent to non-cooperation with its investigations 
and assure a reasonable margin.” De Cecco, 216 F3d at 1032. 

Finally, because Commerce determined that “a substantial amount of 
value was added to the imported components in the United States,” 
Timken’s suggested methodology—that Commerce apply its adverse 
facts to Koyo’s sales value—would effectively apply a dumping margin 
to value added after the merchandise was imported into the United 
States. Decision Mem. at 8. Such a result is contrary to the purpose of 
the anti-dumping investigation, which is to “determine whether dump- 
ing duties should be imposed on subject merchandise when it is im- 
ported into the United States.” Pesquera Mares Australes Ltda. v. 
United States, 266 F.3d 1372, 1374 (Fed. Cir. 2001) (emphasis added). 

In sum, Timken offers no evidence demonstrating that the rate se- 
lected is not reasonably adverse, nor any well-founded claim that Com- 
merce’s chosen methodology is not in accordance with law. For these 
reasons, this Court upholds Commerce’s application of adverse facts 
available to Koyo’s entered value as supported by substantial evidence 
and in accordance with law. 


IT. Level of Trade (“LOT”) Adjustment for NTN 


Because normal value is based on exporting country (“EC”) sales at 
the same LOT as the EP or CEP? 19 US.C. § 1677b(a)(7) directs Com- 
merce to adjust normal value to account for any price differential be- 
tween sales at different LOTs. In order to determine the amount of the 
adjustment, “Commerce for each NTN model sold at both LOTs in the 
[home market] calculated the difference between the weighted-average 
prices at the two LOTs as a percentage of the weighted-average price at 
the comparison LOT.” Def.’s Mem. Opp’n Pls’ Mot. J. Agency R. at 26 
(“Def.’s Mem.”); 19 C.ER. § 351.412(e).!° The LOT adjustment was 
then calculated by applying the weighted-average percentage price dif- 
ference to the normal value determined at the comparison LOT. Def.’s 
Mem. at 26; see generally Mem. from Deborah Scott, Case Analyst, Anal- 


9 Sales are made at different levels of trade “if they are made at different marketing stages (or their equivalent) 
Antidumping Manual, Chap. 8 at 53; 19 C.FR. § 351.412(c)(2) 
10 Commerce’s im ylementing regulation for LOT adjustments provides 
I & reg J I 
(e) Amount of adjustment. The Secretary normally will calculate the amount of a level of trade adjustment by: 
(1) Calculating the weighted-averages of the prices of sales at the two levels of trade identified in paragraph 
(d), after making any other adjustments to those prices appropriate under section 773(a)(6) of the Act and this 
subpart; i 
(2) Calculating the average of the percentage differences between those weighted-average prices; and 
(3) Applying the percentage difference to normal value, where it is at a different level of trade from the ex- 
port price or constructed export price (whichever is applicable), after making any other adjustments to normal 
value appropriate under Section 773(a)(6) of the Act and this subpart 
19 C_FR. § 351.412(e) 
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ysis Memorandum For Preliminary Results of the 1998-99 Review— 
NTN Corporation, PR. 117 (Oct. 31, 2000).!! 

Here, Commerce adjusted NTN’s EP sales for price differentials ac- 
counted for by different levels of trade. Timken argues that Commerce’s 
computer program used the sum of the sales of models at both levels of 
trade to weight prices, and that this practice produces erroneous results 
and provides respondents with an opportunity to “game the system with 
isolated single sales.” Timken’s Mem. at 22.!* Rather, according to Tim- 
ken, Commerce should weight the price based on the actual number of 
instances where there are actual price differences. Jd. at 21-23. Timken 
poses several hypothetical sets of facts that it claims demonstrate that 
Commerce’s methodology produces distorted results. See, e.g., id. at 
22-23. 

Timken’s hypothetical examples, however, do not prove that Com- 
merce’s methodology for calculating the LOT adjustment produces dis- 
tortive and therefore unreasonable results in this instance. Aside from 
providing the hypothetical examples, Timken does not offer any evi- 
dence that Commerce’s weighted averages for NTN in this review were 
distorted. Nor does Timken accuse NTN of attempting to “game the sys- 
tem;” rather, Timken argues that it is possible that some unspecified 
party could take advantage of the system. 

Moreover, in promulgating its implementing regulation, 19 C.FR. 
§ 351.412(e), Commerce considered proposals similar to Timken’s, that 
it “should base the amount of any adjustment on the pattern of consis- 
tent price differences, rather than on a weighted average.” Antidump- 
ing Duties; Countervailing Duties; Final Rule, 62 Fed. Reg. 27,296, 
27,372 (May 19, 1997) (discussion of section 351.412(e)). Commerce, 
however, made a policy decision based on the SAA guidelines and re- 
jected this approach. The SAA provides that “[a]ny adjustment under 
Section 773(a)(7)(A) [19 U.S.C. 1677b(a)(7)(A)] will be calculated as the 
percentage by which the weighted-average prices at each of the two lev- 
els of trade differ in the market used to establish normal value.” SAA at 
830. Because Commerce’s policy choice is reasonable, until a party pres- 
ents actual evidence that the application of Commerce’s methodology is 
distortive and unreasonable, this Court will respect the agency’s legiti- 
mate policy decision. Suramerica de Aleaciones Laminadas, C.A. uv. 
United States, 966 F. 2d 660, 665 (Fed. Cir. 1992). 


III. Commerce’s Application of the 99.5 Percent Arm’s Length Test 


As noted above, “normal value” is defined as “the price at which the 
foreign like product is first sold * * * for consumption in the exporting 
country, in the usual commercial quantities and in the ordinary course 


11 This practice has been applied consistently by Commerce 

12NTN Bearing claims that Timken presents “no case or controversy” and is asking for an “advisory opinion.” 
NTN’s Resp. to Timken’s Mem. Supp. Mot. J. Agency R. at 4. “In order to satisfy the case or controversy requirement ‘a 
litigant must have suffered some actual injury that can be redressed by a favorable judicial decision.’” Verson v. United 
States, 22 CIT 151, 153, 5 F Supp. 2d 963, 966 (1998) (quoting Iron Arrow Honor Soc. v. Heckler, 464 U.S. 67, 76 (1983)). 
While Timken does not cite to specific record evidence regarding NTN, Timken does argue that Commerce’s LOT ad- 
justment produces erroneous results whenever it is used, including Commerce’s application of the test to NTN’s LOT 
adjustment. Therefore, a case or controversy does exist 
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of trade.” 19 U.S.C. § 1677b(a)(1)(B)(i). The Department’s regulations 
direct it to use sales data to calculate normal value if the Department is 
“satisfied that the price is comparable to the price at which the exporter 
or producer sold the foreign like product to a person who is not affiliated 
with the seller,” 19 C.F R. § 351.403(c), thereby only including data from 
sales made at arm’s length, i.e., in the ordinary course of trade. 

Commerce has consistently applied 19 C.FR. § 351.403(c) through a 
“99.5 percent arm’s-length test.” Under this test, the Department 
compares, on a model-specific basis, the weighted average prices of 
home market sales of subject merchandise to affiliated customers with 
the weighted average prices of home market sales of the same model to 
unaffiliated customers. All home market sales to affiliated customers 
the weighted average prices of which are less than 99.5 percent of the 
weighted average prices of sales to unaffiliated customers are excluded 
from the calculation of normal value. Sales to affiliated customers at 
prices that are higher than 99.5 percent of the weighted average price of 
sales to unaffiliated customers are automatically included, unless the 
party can prove that those sales are aberrationally high. 

In the Final Determination, the Department excluded sales by Koyo 
to affiliates that failed the Department’s “arm’s-length” test. All sales at 
prices above 99.5 percent of the weighted average price to unaffiliated 
customers, however, were included in the calculation of Koyo’s dumping 
margin. Koyo claims that Commerce’s application of the arm’s-length 
test violates Article 2.1 of the Agreement on Implementation of Art. VI 
of the General Agreement on Tariffs and Trade (“Anti-Dumping Agree- 
ment”), as interpreted in recent WTO dispute resolution proceedings, 
United States—Anti-Dumping Measures on Certain Hot-Rolled Steel 
Products from Japan, WT/DS184/R (Feb. 28, 2001) (“Hot Rolled Steel 
Panel Report”) and WT/DS184/AB/R (July 24, 2001) (“Hot Rolled Steel 
Appellate Body Report”). See Koyo’s Mot. at 5-6. 

Commerce claims that its arm’s length test should be upheld because 
this Court has previously sustained the test and because Koyo is pre- 
cluded from seeking a remedy in this Court based on the Anti-Dumping 
Agreement, pursuant to 19 U.S.C. § 3512(c) and § 3538. Timken also ar- 
gues that Koyo failed to exhaust its administrative remedies by never 
raising this issue during the proceeding before the Department.!° 


A. Exhaustion 


As a preliminary matter, the Court addresses Timken’s claim that 
Koyo failed to exhaust its administrative remedies. “The exhaustion 
doctrine requires a party to present its claims to the relevant adminis- 
trative agency for the agency’s consideration before raising these claims 
to the Court.” Timken Co. v. United States, 26 CIT ___,_si«s DOI EF 
Supp. 2d 1316, 1340 (2002). There is, however, “no absolute require- 
ment of exhaustion in the Court of International Trade in non-classifi- 


13 Although the Department argues that Koyo failed to exhaust its administrative remedies for several other claims 
in Koyo’s complaint, there is no mention of this argument by the government with regards to the “arm’s-length” test 





U.S. COURT OF INTERNATIONAL TRADE 


cation cases.” Consol. Bearings Co. v. United States, 25CIT _, 

166 F Supp. 2d 580, 586 (2001). Rather, Congress vested the Court with 
discretion, pursuant to 28 U.S.C. § 2637(d), to determine the circum- 
stances under which it is appropriate to require the exhaustion of ad- 
ministrative remedies. 

A party “may be excused from its failure to raise the issue before Com- 
merce [where] Commerce in fact considered the issue.” FAG Kugelfis- 
cher Georg Schafer AG v. United States,25CIT___,_—_— 181 F Supp. 
2d 104, 114 (2001). The same aspects of the arm’slength test at issue 
here were raised by NTN in the administrative proceeding below. The 
danger of the Court deciding the issue before the Department has the 
opportunity to examine it at the administrative level is not present be- 
cause the Department did indeed consider and reject an identical claim. 
Id.; see also Decision Mem. at 26-27. Therefore, even though Koyo may 
have failed to raise the issue in the administrative proceeding, it does 
not appear reasonable to require further exhaustion in this case. 

Moreover, “the Court has exercised its discretion to obviate exhaus- 
tion where: (1) requiring it would be futile;” (2) “a subsequent court 
decision has interpreted existing law after the administrative deter- 
mination at issue was published, and the new decision might materially 
affect the agency’s actions;” (3) “the question is one of law and does not 
require further factual development and, therefore, the court does not 
invade the province of the agency” by considering the question; or 
(4) plaintiffs “had no reason to suspect that the agency would refuse to 
adhere to ‘clearly applicable precedent.’” FAG Kugelfischer Georg 
Schafer AG v. United States, 25 CIT at , 131 F Supp. 2d at 114. 

Here, neither the WTO Panel Report nor the Appellate Body Report 
were issued until after Koyo filed its brief with the Department.‘ To re- 
quire a party to anticipate the outcome of WTO decisions would be an 
unreasonable application of the exhaustion requirement. Although 
WTO Panel Reports and Appellate Body Reports are not binding on this 
Court, they may help inform the Court’s decisions, and therefore it is 
appropriate to review Koyo’s challenge to the Department’s application 
of its arm’s length policy in this matter. 


B. 19 U.S.C. § 3512(c) 


The Department does not address Koyo’s argument that the “arm’s- 
length” test violates 19 U.S.C. § 1677b’s “fair comparison” requirement 
and therefore contradicts obligations pursuant to the Antidumping 
Agreement. Rather, Commerce focuses on 19 U.S.C. § 3512(c), arguing 
that the statute prohibits private parties from challenging government 
action on the basis that it violates a WTO agreement. Koyo, however, is 
not bringing this action under any WTO agreement; rather, Koyo is ar- 
guing that the Department’s application and interpretation of U.S. law 
violates its international obligations pursuant to a WTO agreement. 


14 Koyo filed its case brief with the Department on December 7, 2000. The WTO Panel report, however, was not 
issued until February 28, 2001 and the Appellate Body report was issued on July 24, 2001. 
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Koyo is certainly “free to argue that Congress would never have in- 
tended to violate an agreement it generally intended to implement, 
without expressly saying so.” Gov’t of Uzbekistan v. United States, slip 
op. 01-114 at 11 (CIT Aug. 30, 2001). As in Uzbekistan, the Depart- 
ment’s reliance on section 3512(c) is an “erroneous technical bar.” Jd. 
Therefore, Koyo’s claim is appropriately before us. 


C. WTO Panel Reports 


The interaction between international obligations and domestic law 
is interesting and complex. While an unambiguous statute will prevail 
over a conflicting international obligation, Federal Mogul Corp. uv. 
United States, 63 F.3d 1572, 1581 (1995), an ambiguous statute should 
be interpreted so as to avoid conflict with international obligations. See 
Murray v. Schooner Charming Betsy, 6 U.S. 64 (1804) (“[A]n act of Con- 
gress ought never to be construed to violate the law of nations, if any 
other possible construction remains * * *.”). In the case of statutory in- 
terpretations by agencies, however, judicial review must take place 
within the confines of either Chevron or Skidmore deference. See 
United States v. Mead Corp., 533 U.S. 218 (2001) (discussing Chevron 
U.S.A., Inc. v. Natural Res. Def: Council, 467 U.S. 837 (1983) and Skid- 
more v. Swift & Co., 323 U.S. 134 (1944)); but cf DeBartolo Corp. v. Fla. 
Gulf Coast Bldg. & Const. Trades Council, 485 U.S. 568, 574-75 (1988) 
(holding that Chevron may yield to the Charming Betsy doctrine). 

This Court does not automatically assume that the WTO Panel and 
Appellate Body decisions are correct interpretations of United States 
obligations pursuant to the GATT. Rather, they are non-binding deci- 
sions, Hyundai Elec. Co., Ltd. v. United States, 23 CIT 302, 311, 53 F 
Supp. 2d 1334, 1343 (1999), the reasoning of which may help inform this 
Court’s decision.!° 23 CIT at 312, 53 F Supp. 2d at 1343. 

Here, the WTO Appellate Body found that Commerce’s 99.5 percent 
arm’s-length test “does not rest on a permissible interpretation of the 
term ‘sales in the ordinary course of trade,’” found in Article 2.1 of the 
Anti-Dumping Agreement. Hot Rolled Steel Appellate Body Report 
1 158 (quoting Hot Rolled Steel Panel Report 1 7.112). Article 2.1 of the 
Anti-Dumping Agreement provides: 


For the purposes of this Agreement, a product is to be considered as 
being dumped, i.e. introduced into the commerce of another coun- 
try at less than its normal value, if the export price of the product 
exported from one country to another is less than the comparable 
price, in the ordinary course of trade, for the like product when des- 
tined for consumption in the exporting country. 


15 The ministerial body of the WTO is the only body that can interpret an Appellate Body report. See SAA at 662 
Furthermore, the response to “an adverse WTO panel report is the province of the executive branch and, more particu- 
larly, the Office of the U.S. Trade Representative.” Hyundai Elecs. Co., Ltd., 23 CIT at 312, 53 F. Supp. 2d at 1343; 19 
US.C. § 3538. 
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However, neither the WTO Panel nor the Appellate Body found that 19 
US.C. § 1677b or 19 C.ER. § 351.403!® violated the Anti-Dumping 
Agreement. Rather, the two panels determined that the Department’s 
policy of applying the 99.5 percent arm’s-length test resulted in an in- 
flated normal value and lacked “even-handedness.” Hot Rolled Steel 
Appellate Body Report 1 154. According to the panels, because all high- 
priced sales are included, unless the exporter demonstrates through a 
difficult process that a given sales price is aberrationally high, sales that 
are not in the ordinary course of trade are often included in the anti- 
dumping calculation. Furthermore, the Appellate Body noted that the 
Department “does not have any standard, nor even guidelines, for de- 
termining the threshold of aberrationally high” sales. Jd. at 1 151. More- 
over, it was “not clear to [the Appellate Body] that exporters would have 
known of the rule applied to high-priced sales.” Jd. at 1 155. The result, 
according to the WTO decisions, disadvantages exporters.” 

The WTO decisions found, and this Court agrees, that the statute and 
the Department’s regulation are consistent with the Anti-Dumping 
Agreement. As a result, no direct conflict exists between provisions of 
U.S. law and international obligations. Therefore, we focus solely on the 
Department’s policy interpreting its statute and regulations. However, 
the ambiguity of the statutes and regulations as to the definition of “or- 
dinary course of trade,” precludes a Chevron step-one analysis.!® Ac- 
cordingly, the court must determine if the Department’s interpretation 
is reasonable, as informed by Chevron step-two and Charming Betsy. 

This Court has previously upheld Commerce’s arm’s-length test as a 
reasonable method for establishing a fair basis of comparison between 
affiliated and unaffiliated party sales. See, e.g., Usinor Sacilor v. United 
States, 18 CIT 1155, 1158-59, 872 F Supp. 1000, 1004 (1994); Micron 
Tech. Inc. v. United States, 19 CIT 829, 846-47, 893 F. Supp. 21, 37-38 


16 As noted above, the Department’s regulations provide that it “may calculate normal value based on that sale [to 
; Depart € I 
an affiliated party] only if satisfied that the price is comparable to the price at which the exporter or producer sold the 
foreign like product to a person who is not affiliated with the seller.” 19 C.F R. § 351.403(c) 


17 The Appellate Body recommended that “the United States bring its measures found in this Report, and in the 
Panel Report as modified by this Report, to be inconsistent with the Anti-Dumping Agreement and the WTO Agree 
ment, into conformity with its obligations under those Agreements.” Hot Rolled Steel Appellate Body Report 1 241. The 
United States stated its intention to implement the recommendations and rulings of the Dispute Settlement Body in 
the Hot-Rolled Steel rulings. “After the DSB adopted its recommendations and rulings on August 23, the United States 
stated its intention to implement them in a manner consistent with its WTO obligations and engaged in discussions 
with Japan pursuant to Article 21.3(b) in an effort to reach agreement on the reasonable period of time for U.S. imple 
mentation.” Submission of the United States, Arbitration on the “Reasonable Period of Time,” United States—Anti 
Dumping Measures on Certain Hot-rolled Steel Products from Japan, 91 (Jan. 4, 2002). During oral argument for the 
arbitration proceeding determining the proper amount of time for implementation of the Appellate Body decision, the 
United States represented “that modification of the ‘99.5 percent’ or ‘arm’s length’ test applied in practice by its ad- 
ministrative officials has already been commenced.” Arbitration, United States—Anti-Dumping Measures on Certain 
Hot-rolled Steel Products from Japan, WT/DS184/13 (Feb. 19, 2002) 1 33. (holding that the period of time for imple- 
mentation “which covers both legislative and administrative phases * * * will accordingly expire on 23 November 
2002). Furthermore, on August 15, 2002, the Commerce Department, in the Federal Register, published a request for 
comments on a proposed change in its arm’s length policy. As a result, this Court is in the unfortunate position of re- 
viewing a policy that Commerce has already decided to modify. Nothing in this opinion should be construed as limiting 
the Department’s obligations in this regard. 

18 As discussed supra page 21, determination of whether the agency’s statutory interpretation is in accordance with 
law follows the two-step analysis formulated in Chevron, 467 U.S. at 837. If the statute is clear, “that is the end of the 
matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.” Jd. at 
842-43. If the statute is ambiguous and is expressed in a format that carries the “force of law,” Christensen v. Harris 
County, 529 U.S. 576 (2000) ,the agency’s interpretation of the statute is entitled to deference as long as it is reasonable 
Chevron, 467 U.S. at 843-44. 
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(1995). Although several parties have argued that the test fails to discov- 
er whether the investigated party actually manipulated prices charged 
to a related party, this Court held that it would continue to “uphold 
Commerce’s arm’s length test unless the test was shown to be unreason- 
able because it distorted price comparability.” SSAB Svenskt Stal Ab v. 
United States, 21 CIT 1007, 1010, 976 F. Supp. 1027, 1030 (1997). The 
Court has also explicitly rejected the notion that the arm’s length test is 
flawed because it does not take into account certain qualitative factors 
other than price. NSK Ltd. v. United States, 21 CIT 617, 628-29, 969 F. 
Supp. 34, 48 (1997). These cases, however, do not appear to consider 
whether it is reasonable to apply a test that automatically excludes 
prices below 99.5 percent while automatically including prices above 
99.5 percent. 

Investigating authorities, pursuant to their obligations under the 
Anti-Dumping Agreement, need to verify whether sales are made in the 
ordinary course of trade. The authorities cannot presume that all affili- 
ate sales are outside the ordinary course of trade; in some circum- 
stances, this may not be the case. As the WTO panels note, however, “in 
the ordinary course of trade” is not a phrase defined by the Antidumping 
Agreement. Therefore, investigating authorities have the discretion to 
choose different methods of testing whether a sale is made within the 
ordinary course of trade. 

Here, Commerce determined that the 99.5 percent arm’s length test 
appropriately excludes sales made outside the ordinary course of trade. 
The Department excludes sales for which the price ratio is less than 99.5 
percent because “on average, that customer was paying less than unre- 
lated customers for the same merchandise.” Usinor Sacilor, 18 CIT at 
1157, 872 F Supp. at 1003 (1994) (internal citations and quotations 
omitted). The Appellate Body agreed that “a pattern of prices to affili- 
ated customers, different from the pattern of prices to unaffiliated cus- 
tomers, could indicate that sales were not in the ordinary course of 
trade.” Hot Rolled Steel Appellate Body Report 1 135. We agree with the 
Department that it is reasonable to presume that affiliate sales with a 
pattern of below average prices are not in the ordinary course of trade. 
The Appellate Body, however, expressed concern over the fact that the 
99.5 percent arm’s length policy only determines whether sales to affili- 
ates are, on average, at lower prices than sales to unaffiliated parties, 
not whether prices might be on average higher to affiliates. Accordingly, 
what this Court must next consider is whether higher priced sales 
should be automatically included. 

Although higher priced sales are presumed to be included in the cal- 
culation of normal value, they may be excluded upon a showing that 
they are aberrationally high. The Appellate Body was concerned that 
“[t]he rule applied to high-priced sales * * * was not contained in any 
guidelines, or other document conveyed to the interested parties. It is, 
therefore, not clear to us [the Appellate Body] that exporters would have 
known of the rule applied to high-priced sales.” Jd. at 1 155. Here, how- 
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ever, Koyo concedes that it had notice that Commerce excluded sales 
demonstrated to be “aberrational.” Oral Arg. Trans. at 9-11 (Aug. 2, 
2002). In fact, in this same administrative review, NTN tried to demon- 
strate that some of its high profit sales were outside the ordinary course 
of trade. See Timken’s Oral Arg. Ex. 3. 

Commerce argues that the investigated parties should have the bur- 
den of establishing that high priced sales between affiliated parties are 
not in the ordinary course of trade. According to Commerce, once a party 
establishes that the high priced sales are aberrational, the sales are ex- 
cluded from the calculation of normal value. Commerce applies this 
asymmetric test because it assumes that investigated parties will supply 
advantageous information, such as why a high priced sale between affili- 
ated parties is not in the ordinary course of trade, but will be reluctant to 
supply information that is disadvantageous, such as why low priced 
sales between affiliated parties are not in the ordinary course of trade. 
Furthermore, according to Commerce, “[t]he purpose of an arm’s 
length test is to eliminate prices that are distorted. We test sales be- 
tween two affiliated parties to determine if prices may have been manip- 
ulated to lower normal value.” Antidumping Duties; Countervailing 
Duties; Final Rule, 62 Fed. Reg. 27,296, 27,356 (May 19, 1997). 

It may be that Commerce’s application of the 99.5 percent arm’s 
length test could, in another case, lack even-handedness and disadvan- 
tage exporters so as to be inconsistent with international obligations 
under the Anti-Dumping Agreement. In this case, however, we do not 
find, nor does Koyo argue, that the application of the 99.5 percent arm’s 
length test results in the inclusion of sales outside the ordinary course of 


trade in the calculation of Koyo’s normal value. Accordingly, because in 
this case investigated parties control the data at issue, we uphold Com- 
merce’s application of its statutes and regulations as a reasonable inter- 
pretation of “ordinary course of trade.” 


IV. Commerce’s Practice of Zeroing Negative Margins 


Koyo also argues that the Department erred by refusing “to give full 
mathematical effect to the negative margins * * * in calculating Koyo’s 
(and other respondents’) weighted average margins, by setting the neg- 
ative margins on those transactions at zero.” Koyo’s Mot. at 34. Koyo 
points to a recent Appellate Body decision, European Communities— 
Antidumping Duties on Imports of Cotton-Type Bed Linen from India, 
WT/DS141/AB/R (Mar. 1, 2001) (“EC-Bed Linen Appellate Body Re- 
port”), in arguing that this practice is inconsistent with the Anti-Dump- 
ing Agreement. Id. 

As with the “arm’s-length” test, the Department argues that Koyo is 
barred from seeking a remedy in this Court pursuant to 19 U.S.C. 
§ 3512(c). The Department also claims that WTO cases are not binding 
on this Court and, more importantly, that to date, the WTO cases have 
not decided the issue with respect to the zeroing practice of the U.S. Fi- 
nally, Timken claims that the zeroing practice actually ensures a more 
accurate antidumping margin. 





70 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 39, SEPTEMBER 25, 2002 


As discussed above, 19 U.S.C. § 3512(c) does not bar Koyo’s claim. 
This action is commenced under U.S. law, and a party may reasonably 
assume that the agency will interpret U.S. law so as to avoid a conflict 
with international obligations. 

EC Bed-Linen involved the European Community’s practice of zero- 
ing “when establishing ‘the existence of margins of dumping.’” EC Bed- 
Linen Appellate Body Report 11 45(a), 47. The Appellate Body found 
EC’s “zeroing” practice to be inconsistent with Article 2.4.2 of the EC 
Anti-Dumping Agreement.!? Koyo argues that the EC’s practice is simi- 
lar to the one used by the Department. 

As Koyo concedes, the Department’s zeroing practice has previously 
been affirmed by this Court, which found it to be a reasonable inter- 
pretation of 19 U.S.C. § 1673. Serampore Indus. Put. Ltd. v. Dep’t of 
Commerce, 11 CIT 866, 874, 675 F. Supp. 1354, 1360-61 (1987); Bowe 
Passat Reinigungs-und Waschereitechnik GmbH v. United States, 20 
CIT 558, 572, 926 F Supp. 1138, 1150 (1996). The Court, however, has 
also stated that it would only continue to uphold the Department’s prac- 
tice of zeroing “until it becomes clear that such a practice is impermissi- 
ble.” Bowe Passat, 20 CIT at 572, 926 F Supp. at 1150. 

The EC Bed Linen report does not invalidate Commerce’s zeroing 
practice. The Appellate Body decision involved a dispute between India 
and the European Communities, and did not comment on U.S. practices. 
To date, no comparable WTO case has been decided concerning U.S. 
zeroing practices. Moreover, although the EC’s zeroing practice appears 
similar to the United States’ practice, this Court cannot determine from 
the Appellate Body report whether they are the same. As noted above, 
according to the SAA, only the ministerial body of the WTO can inter- 
pret an Appellate Body report. See SAA at 662 (discussing procedures 
for making decisions). It is therefore not the province of this Court to 
determine the extent of the similarities between EC and USS. zeroing 
practices based on the Appellate Body decision. 

Furthermore, the EC-Bed Linen decision involved a comparison, 
made during an antidumping investigation, of weighted averages for ex- 
port prices and normal value, while the instant case involves a compari- 
son, made during an administrative review, of weighted-average normal 
values to transaction-specific export prices. Decision Mem. at 33. The 
Appellate Body was limited to interpreting Article 2.4.2. An administra- 
tive review, such as the one at issue here, however, is governed by Article 


19 Article 2.4.2 of the Anti-Dumping Agreement provides: 

Subject to the provisions governing fair comparison in paragraph 4, the existence of margins of dumping during 
the investigation phase shall normally be established on the basis of a comparison of a weighted average normal 
value with a weighted average of prices of all comparable export transactions or by a comparison of normal value 
and export prices on a transaction-to-transaction basis. A normal value established on a weighted average basis 
may be compared to prices of individual export transactions if the authorities find a pattern of export prices which 
differ significantly among different purchasers, regions or time periods, and if an explanation is provided as to why 
such differences cannot be taken into account appropriately by the use of a weighted average-to-weighted average 
or transaction-to-transaction comparison 





U.S. COURT OF INTERNATIONAL TRADE eL 


9.3.1 of the Anti-Dumping Agreement.”° Although the two proceedings 
are related, involving the calculation of anti-dumping margins, differ- 
ences exist between them and each investigation is informed by a differ- 
ent article of the Anti-Dumping Agreement. Here, the statutes require 
Commerce to calculate a “dumping margin for each such entry.” 19 
U.S.C. § 1675(a)(2)(A)(Gii). “Dumping margin” is defined by 19 U.S.C. 
§ 1677(35)(A) as “the amount by which the normal value exceeds the ex- 
port price or constructed export price of the subject merchandise.” As 
the statute requires the calculation to be on an entry-by entry approach, 
and as previous cases determined, Commerce’s practice is a reasonable 
interpretation of 19 U.S.C. § 1675(a)(2)(A), and continues to be a rea- 
sonable interpretation of the statute despite the WTO Panel report. 
Therefore, EC-Bed Linen does not inform the Court on the issue of an 
administrative review of an existing order. 

Therefore, the Appellate Body’s decision in EC-Bed Linen does not 
compel a change to this Court’s holding in Bowe Passat, 20 CIT at 572, 
926 F Supp. at 1150, that the Department’s zeroing practice is upheld 
“until it becomes clear that such practice is impermissible.” 


V. Commerce’s Treatment of Imputed Expenses in the Calculation of 
Koyo’s Constructed Export Price 
Koyo argues that the Department’s treatment of imputed expenses in 
the calculation of constructed export price (“CEP”) sales is not in accor- 
dance with law. The Department contends that the Court should not 
consider Koyo’s challenge because Koyo failed to exhaust its adminis- 
trative remedies and, even if this Court does consider Koyo’s challenge, 


the Department properly excluded imputed credit and inventory carry- 
ing costs in its calculation of CEP 


A. Exhaustion 

As previously discussed, supra page 18, there is “no absolute require- 
ment of exhaustion,” except in classification cases. Consol. Bearings Co. 
v. United States, 25 CIT at , 166 F Supp. 2d at 586. The court has the 
discretion to excuse the failure to exhaust administrative remedies 
“where appropriate,” including when it would be futile to follow the ad- 
ministrative remedy. 28 U.S.C. § 2637(d). Exhaustion is futile when the 
agency (1) consistently applies the challenged policy or methodology; 
(2) issues rules, regulations or bulletins promulgating such policy or 
methodology; and (3) rejects similar challenges. See Koyo Seiko Co. v. 
United States, 26 CIT ; , 186 F Supp. 2d 1332, 1339 (quoting 
Von Hoffburg v. Alexander, 615 F.2d 633, 638 (5th Cir. 1980)). According 
to Koyo, “the well-established ‘futility’ exception to the exhaustion re- 
quirement” applies here. Koyo’s Reply Br. Supp. Mot. J. Agency R. at 27; 


20 Article 9.3.1, provides: 
When the amount of the anti-dumping duty is assessed on a retrospective basis, the determination of the final 
liability for payment of the anti-dumping duties shall take place as soon as possible, normally within 12 months, 
and in no case more than 18 months, after the date on which a request for a final assessment of the amount of the 
anti-dumping duty has been made. Any refund shall be made promptly and normally in not more than 90 days 
following the determination of final liability made pursuant to this subparagraph In any case, where a refund is 
not made within 90 days, the authorities shall provide an explanation if so requested 
Anti-Dumping Agreement, art. 9.3.1. 
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see also Asociacion Colombiana de Exportadores v. United States, 916 
F.2d 1571, 1575 (Fed. Cir. 1990) (explaining that “following the adminis- 
trative remedy would be futile because of certainty of an adverse deci- 
sion”) (internal citations and quotations omitted). 

The Department’s practice for calculating CEP profit is well-estab- 
lished. In 1997, the Department issued a policy bulletin explaining its 
methodology for the calculation of profit for CEP transactions. See Im- 
port Administration Policy Bulletin 97-1: Calculation of Profit for 
Constructed Export Price Transactions at Step 2. The bulletin made 
clear that the Department’s policy is to include imputed costs such as 
inventory carrying costs and credit costs in “total U.S. selling expenses” 
but not in “total expenses.” 

Id. Furthermore, the Department has consistently excluded imputed 
expenses from “total expenses” while including them in “total U.S. sel- 
ling expenses” in other antidumping proceedings. See, e.g., Antifriction 
Bearings (Other than Tapered Roller Bearings) and Parts Thereof from 
France, et al., 64 Fed. Reg. 35,590, 35,623 (July 1, 1999) (final determ.); 
Antifriction Bearings (Other than Tapered Roller Bearings) and Parts 
Thereof from France, et al., 62 Fed. Reg. 54,043, 54,072 (Oct. 17, 1997) 
(final admin. rev.). Accordingly, as Commerce’s position has been both 
issued formally, as a policy bulletin, and consistently applied, we con- 
clude that the policy is so well-established that it would have been futile 
for Koyo to raise the issue in the administrative proceeding below. See 
NTN Bearing Corp. I, 155 F Supp. 2d at 743. As a result, the Court finds 
that Koyo was excused from exhausting its administrative remedies in 
this case. 


B. Accordance with Law 


Title 19 U.S.C. § 1677a(f) defines “total United States expenses” and 
“total expenses.” “Total United States expenses” refers to “the total ex- 
penses described in subsection (d)(1)[commissions for selling the sub- 
ject merchandise in the U.S., expenses resulting from and bearing a 
direct relationship to the sale, any selling expenses that the seller pays 
on behalf of the purchaser and any other selling expenses] and (2)[cost 
of further manufacture or assembly] of this Section.” “Total expenses,” 
on the other hand, includes, in relevant part: 


all expenses in the first of the following categories which applies 
and which are incurred by or on behalf of the foreign producer and 
foreign exporter of the subject merchandise and by or on behalf of 
the United States seller affiliated with the producer or exporter 
with respect to the production and sale of such merchandise: 

(i) The expenses incurred with respect to the subject mer- 
chandise sold in the United States and the foreign like product 
sold in the exporting country if such expenses were requested 
by the administering authority for the purpose of establishing 
normal value and constructed export price. 

(ii) The expenses incurred with respect to the narrowest 
category of merchandise sold in the United States and the ex- 
porting country which includes the subject merchandise. 





U.S. COURT OF INTERNATIONAL TRADE 


(iii) The expenses incurred with respect to the narrowest 
category of merchandise sold in all countries which includes 
the subject merchandise. 


19US.C. § 1677a(f)(C). In interpreting these two provisions, Commerce 
includes imputed credit and inventory costs in U.S. total expenses as an 
expense having a direct relation to the sale. Commerce, however, does 
not impute credit and inventory expenses in total expenses where total 
expenses include actual credit and inventory costs. 

In NTN Bearing I this Court addressed the Department’s practice of 
excluding imputed expenses from “total expenses” but including them 
in “total U.S. expenses.” The NTN Bearing I court found that the De- 
partment’s practice ignored the plain language of the statute and that 
the Department must include imputed credit and inventory carrying 
costs in total expenses when they are included in total U.S. expenses. 
NTN Bearing I, 155 F. Supp. 2d at 743. The Department, however, con- 
tends that NTN Bearing I is not dispositive of the issue because it con- 
flicts with the appellate decision in U.S. Steel Group v. United States, 
225 F.3d 1284 (Fed. Cir. 2000). 

In U.S. Steel Group, the Court of Appeals for the Federal Circuit found 
that symmetry between “total expenses” and “total U.S. expenses” was 
not necessary, in which case movement expenses could be included in 
one but not the other. Furthermore, the court found that total U.S. ex- 
penses were not a subset of total expenses. The Department now argues 
that U.S. Steel Group stands for the proposition that symmetry need not 
exist in the ratio for CEP transactions used here. 

Unlike the court in NTN Bearing II, we do not believe that the statute 
clearly addresses the use of imputed expenses in the calculation of total 
expenses or total actual profit. Furthermore, we believe, as held in U.S. 
Steel Group, that Congress defined total United States expenses and to- 
tal expenses differently. We agree with the Department that although 
the court in U.S. Steel Group focused on “movement expenses,” the rea- 
soning of that case is applicable here. 

The Federal Circuit in U.S. Steel Group looked at the relevant statuto- 
ry provisions, 19 U.S.C. § 1677a, as a whole. The court held that “[t]he 
statute itself defines ‘total U.S. expenses’ distinctly, both structurally 
and substantively, from ‘total expenses.’” 225 F.3d at 1289. Although the 
court focused on movement expenses, it still found that total expenses 
and total U.S. expenses were defined “very differently.” Here, although 
the definitions of both total U.S. expenses and total expenses direct 
Commerce to include a figure for selling expenses, it is not clear from the 
statute that these figures need to be precisely the same. 

Furthermore, even if U.S. Steel does not apply to selling expenses, 
Commerce’s methodology is a reasonable interpretation of the statute. 
In this situation, Commerce included a category of expenses, inventory 
and credit costs, when calculating both total U.S. expenses in the nu- 
merator and total expenses in the denominator of the ratio. As this 
Court explained in Thai Pineapple, imputed selling expenses when in- 
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cluded in calculating total U.S. expenses also need to be included in the 
calculation for total expenses “unless they are already represented in to- 
tal expenses in some other fashion.” Thai Pineapple Canning Indus. 
Corp., Ltd. v. United States, 23 CIT 286, 296 (1999), aff'd in part, rev’din 
part, 273 F.3d 1077 (Fed. Cir. 2001) (“Thai Pineapple I”)?! (emphasis 
added) (citing U.S. Steel, 15 F. Supp. 2d at 898).22 Here, Koyo provided 
Commerce with both “imputed” numbers representing inventory and 
credit costs on a per-model basis for U.S. sales and “actual” numbers for 
total credit and inventory costs.22 Commerce excluded imputed credit 
and inventory carrying costs from total expenses and total actual profit 
because these expenses were already accounted for; total expenses 
merely uses actual figures while U.S. expenses uses imputed. Therefore, 
the category of expenses at issue—inventory and carrying costs—are in- 
cluded in both total expenses and total U.S. expenses. This is consistent 
with U.S. Steel and the Thai Pineapple cases. See, e.g., Thai Pineapple I, 
23 CIT at 289 (holding that “imputed expenses should be omitted from 
actual profit if they duplicate expenses already accounted for”). 

This practice is further supported by Commerce’s preference for the 
use of actual cost information rather than imputed cost information 
when possible. See, e.g., Antidumping Manual, Chap. 8 at 23-25 (“Our 
preference is to use actual credit cost information if it is available. If ac- 
tual expenses are not available, we impute the cost of credit * * *.”).?4 
Rather than using a proxy, actual figures for the interest expenses of in- 
ventory and credit costs were included in the calculation of total ex- 
penses and total actual profit. While the imputed numbers used in total 
U.S. expenses may not be exactly the same as those used in total ex- 
penses, one is a reasonable surrogate for the another. See, e.g., Thai 
Pineapple II, slip op. 00-17 at 19 (“Theoretically, the total expenses de- 
nominator would reflect the interest expenses captured in the US. sales 
expenses numerator * * * as well as ‘home’ market interest expenses, 
because the total expenses denominator is derived from a net unit figure 
based on all company interest expenses without regard to sales destina- 
tion.”). Moreover, “[c]ompanies may not keep track of the costs of main- 
taining inventory or extending credit to their customers on a per-model 
basis. Nonetheless, they are real costs that a company incurs. The De- 
partment asks respondents to provide measures of these costs, to ‘im- 
pute’ them for purpose of determining normal value and U.S. price.” 
Timken’s Resp. to Koyo’s Mot. J. Agency R. at 39. Therefore, even if to- 


ol Although Commerce cites to Thai Pineapple I as adverse to its position we are of a contrary mind 

22 Thai Pineapple I was remanded to Commerce in order for the agency to “demonstrate * * * that the total expense 
denominator of the ratio to be applied to total actual profit to obtain the CEP profit adjustment contains all interest 
expenses (including those relating to U.S. sales) as required by 19 U.S.C. § 1677a(f)(2)(C).” Thai Pineapple Canning 
Indus. Corp. Ltd. v. United States, slip op. 00-17 at 17-18 (CIT Feb. 10, 2000) (“Thai Pineapple II”) 

23 ¢ ‘ommerce requests respondents to report total interest expenses covering inventory carrying costs and credit 
extension expenses for cost of production purposes. “For price adjustment purposes, however, Commerce requires re 


pondents to impute interest expenses separately for U.S. sales, even though companies may not account for such ex 
penses separately.” Thai Pineapple II at 18 

24 It should be noted that while the Antidumping Manual “is not a binding legal document, it does give insight into 
the internal operating procedures of Commerce.” Koenig & Bauer-Albert AG v. United States, 24 CIT 2 ,90F 


Supp. 2d 1284, 1292 n.13 (2000), aff'd in part, vacated in part, remanded by 259 F.3d 1341 (Fed. Cir. 2001). 
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tal U.S. expenses are a subset of total expenses for selling cost purposes, 
inventory and credit costs are accounted for in both parts of the ratio. 

Accordingly, this Court, consistent with the federal circuit’s analysis 
in U.S. Steel Group, upholds the Department’s practice of excluding im- 
puted expense in “total expenses” when actual expenses are used as that 
practice was applied here. 


CONCLUSION 


The Department’s final results are, therefore, affirmed as being sup- 
ported by substantial evidence and otherwise in accordance with law. 


(Slip Op. 02-107) 
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OPINION 


RESTANI, Judge: This matter comes before the court following its deci- 
sion in AG der Dillinger Hiittenwerke v. United States, 193 F. Supp. 2d 
1339 (Ct. Int’] Trade 2002) [hereinafter “Dillinger I”), in which the 
court remanded the final results of the full sunset reviews in Certain 
Corrosion-Resistant Carbon Steel Flat Products; Cold-Rolled Carbon 
Steel Flat Products; and Cut-to-Length Carbon Steel Plate Products 
from Germany, 65 Fed. Reg. 47,407 (Dep’t Commerce Aug. 2, 2000) (fi- 
nal determ. upon sunset review) [hereinafter “Sunset Determination” ], 
to the Department of Commerce (“Commerce” or the “Department”) 
with instructions: (1) “to consider adequately the evidence on the re- 
cord, or to seek additional evidence necessary to make its [likelihood] de- 
termination” pursuant to sunset review, Dillinger I, 193 F Supp. 2d at 
1348; (2) to “consider and give a reasoned explanation in response to 
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material and reasonable arguments as to why a change in U.S. or foreign 
law would or would not have an impact on the likelihood of continuance 
or recurrence of the subsidies under review,” Jd. at 1359; and (3) to de- 
termine whether, if at all, adjustments to the countervailing duty 
(“CVD”) rate are warranted and to make “findings pursuant to sunset 
review with respect to whether application of current methodologies 
* * * would result in a more accurate CVD rate.” Id. at 1359-61. The 
court now reviews the Department’s Results of Redetermination Pur- 
suant to Court Remand (Dep’t Commerce Apr. 30, 2002) [hereinafter 
“Remand Determination” or “Redetermination”]. 


JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). The 
court will uphold Commerce’s determination in countervailing duty 
investigations unless it is “unsupported by substantial evidence on 


the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (2000). 


FACTUAL & PROCEDURAL BACKGROUND 


On September 1, 1999, Commerce initiated sunset reviews of CVD or- 
ders on certain corrosion-resistant and cut-to-length steel products 
from Germany.! Initiation of Five-Year (“Sunset”) Reviews of Anti- 
dumping and Countervailing Duty Orders or Investigations of Carbon 
Steel Plates and Flat Products, 64 Fed. Reg. 47,767 (Dep’t Commerce 
Sept. 1, 1999). Having deemed the responses adequate, Commerce de- 
cided to conduct a “full sunset review.” Dillinger I, 193 F. Supp. 2d at 
1347-48; see also Certain Corrosion-Resistant Carbon Steel Flat Prod- 
ucts; Cold-Rolled Carbon Steel Flat Products; and Cut-to-Length Car- 
bon Steel Plate Products From Germany, 65 Fed. Reg. 16,176 (Dep’t 
Commerce Mar. 27, 2000) (prelim. determ. upon sunset review) [herein- 
after “Preliminary Sunset Determination” ]. 

On August 2, 2000, Commerce published the final results pursuant to 
sunset review. In the Sunset Determination, Commerce determined 
that revocation of the countervailing duty orders would be likely to lead 
to continuation or recurrence of countervailable subsidies. Sunset De- 
term. at 47,408. Commerce found, inter alia, that certain manufactur- 
ers of the subject merchandise received “some benefits” from both the 
non-recurring Capital Investment Grants (“CIG”) and the Investment 
Premium Act (“IPA”) programs after January 1, 1985. Therefore, apply- 
ing a fifteen-year allocation period to these programs, Commerce deter- 
mined that benefit streams from the CIG and IPA programs continue 
beyond the end of sunset review. Issues and Decision Memo for the Sun- 
set Reviews of the Countervailing Duty Orders on Certain Corrosion-Re- 


1 The orders were originally entered following the petitions filed by the domestic steel industry, Bethlehem Steel 
Corporation and United States Steel LLC (collectively “Domestic Producers”), with Commerce on June 30, 1992, alleg- 
ing that the Government of Germany (“Germany”) was providing countervailable subsidies to its steel industry 
through various subsidy programs. On July 9, 1993, after conducting a CVD investigation, Commerce issued a final 
affirmative determination, concluding that countervailable benefits had in fact been provided by Germany to the Ger- 
man steel companies under investigation. See Certain Steel Products from Germany, 58 Fed. Reg. 37,315 (Dep’t Com- 
merce July 9, 1993) (final determ.) [hereinafter “Final Determination” }. 
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sistant Carbon Steel Flat Products; Cold-Rolled Carbon Steel Flat 
Products; and Cut-to-Length Carbon Steel Plate Products from Germa- 
ny, 65 ITA Doc. 47,407 at cmt.7 (Dept. Commerce Aug. 2, 2000) (final 
results) [hereinafter “Issues and Decision Memo” ], summarized in Sun- 
set Determ., 65 Fed. Reg. 47,407. Commerce declined to make certain 
adjustments to the rates determined in the original determination at- 
tributable to these programs because no administrative reviews of the 
orders had been conducted.? Commerce did make other adjustments to 
the net subsidy rate by deducting subsidy rates attributable to other 
programs it found to have been terminated. Id. 

On February 28, 2002, finding that “Commerce is not restricted by 
the statute or the SAA from making adjustments to the original CVD 
rate,” the court remanded the Sunset Determination for Commerce to 
reconsider its determination that revocation of the CVD orders at issue 
would be likely to lead to the continuation or recurrence of countervail- 
able subsidies. Dillinger I, 193 F Supp. 2d at 1353, 1363. The court 
found that, in the Sunset Determination, “Commerce did not fulfill its 
obligations pursuant to a full sunset review because it failed to consider 
adequately the evidence on the record, or to seek additional evidence 
necessary to make its determination.” Jd. at 1348. Specifically, the court 
instructed Commerce to consider the information on the record and the 
calculation memoranda from the original investigation to determine 
whether the amounts given under the CIG and IPA programs after 1985 
should be allocated over time or expensed in the year received. Id. at 
1349-50. 

The court also determined that because Commerce is not barred from 
considering changes in U.S. or foreign laws or applying current calcula- 
tion methodologies, “Commerce must consider and give a reasoned ex- 
planation in response to material and reasonable arguments as to why a 
change in U.S. or foreign law would or would not have an impact on the 
likelihood of continuance or recurrence of the subsidies under review.” 
Dillinger I at 1359 (citing Uruguay Round Agreements Act, Statement 
of Administrative Action, H.R. Doc. No. 103-316, at 892, reprinted in 
1994 U.S.C.C.A.N. 4040, 4175-76) [hereinafter “SAA” ]). With respect to 
changes in agency regulations, the court instructed Commerce to deter- 
mine whether application of its current methodology for calculating an 
appropriate average useful life (““AUL’) under 19 C.FR. § 351.524(d)(2) 
would result in a more accurate CVD rate.? Jd. at 1360-61. AG der Dil- 
linger Hiittenwerke, EKO Stahl GmbH, Salzgitter AG Stahl und 
Technologie, Stahwerke Bremen GmbH, and Thyssen Krupp Stah] AG 


2 The German producers had argued that the benefits received under the CIG and/or IPA after that date were so 
small that they should be expensed in the year they were received. Commerce rejected this argument on the ground 
that “the record of these sunset reviews is not sufficient for us to definitively conclude whether [those benefits] were 
less than 0.5 percent of the corresponding beneficiary’s annual net sales. * * *” Issues and Decision Memo at cmt.7 
Commerce stated that “since no administrative reviews of the orders were conducted, we are unable to determine 
whether any additional benefits under these programs were received subsequent to the period of investigation.” Jd. 


3 This regulation provides that an interested party may overcome the presumption that the average useful life 
(“AUL’) is to be calculated according to IRS depreciation tables by establishing that (1) the tables do not “reasonably 
reflect” the company-specific or country-specific rate, and (2) the difference is “significant.” Dillinger I, 193 F. Supp. 2d 
at 1360 n.32. 
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(collectively, the “German Producers” or “Respondents”) had main- 
tained that the determination to apply an eleven-year allocation period 
to “Subsidies Related to the creation of Dillinger Hutte Saarstahl AG, 
DHS” (“SVK grant”) as applied to Saarstahl AG in Steel Wire Rod from 
Germany, 62 Fed. Reg. 54,990, 54,991 (Dep’t Commerce Oct. 22, 1997) 
[hereinafter “Steel Wire Rod”), effectively rebutted the regulatory pre- 
sumption of using the IRS depreciation tables (in this case, correspond- 
ing to a fifteen-year allocation period). The court therefore ordered 
Commerce to make “factual findings relating to the Plaintiffs’ asser- 
tions that: (1) Steel Wire Rod involved the SVK assistance at issue in this 
case, and (2) Commerce had found in the Preliminary Sunset Deter- 
mination that ‘DHS and Dillinger remained, for all intents and pur- 
poses, the same entities as the pre-privatization Saarstahl/DHS.’” 
Dillinger I, 193 F. Supp. 2d at 1361 (quoting Issues and Decision Memo 
for the Sunset Reviews of the Countervailing Duty Orders on Certain 
Corrosion-Resistant Carbon Steel Flat Products; Cold-Rolled Carbon 
Steel Flat Products; and Cut-to-Length Carbon Steel Plate Products 
From Germany, 65 ITA Doc. 16,176 at 1(9) (Dep’t Commerce Mar. 27, 
2000) (prelim. results), summarized in Preliminary Sunset Determ., 65 
Fed. Reg. 16,176). 

On remand, Commerce determined that use of the eleven-year Ger- 
man steel-industry-wide AUL was warranted where: (1) the SVK assis- 
tance at issue in this case applied to both Saarstahl and Dillinger; (2) the 
eleven-year AUL Commerce applied to Saarstahl in Steel Wire Rod for 
allocating the SVK assistance rebutted the presumption in favor of us- 
ing the fifteen-year AUL from the IRS tables; and (3) it was unable to 
determine a company-specific AUL for Dillinger. Remand Determ. at 13. 
Applying the eleven-year AUL, it found that no benefits under the SVK 
assistance or the CIG and IPA programs extended beyond the end of the 
sunset review. Id. at 8-9. 

Nevertheless, Commerce determined that the benefit streams for the 
Joint Scheme and Upswing East programs continued beyond the end of 
the sunset review.‘ Id. at 10. Commerce also found that the German Pro- 
ducers had conceded that two recurring assistance programs related to 
the European Coal and Steel Community (the “ECSC programs” )—.e., 
“ECSC Redeployment Aid under Article 56(2)(b)° and “Aid for Closure 


4 Commerce disagreed with Respondents’ contention that these subsidies were not actionable at the time of the sun- 
set reviews pursuant to 19 U.S.C. § 1677(5B)(C) (treating as noncountervailable subsidies to certain disadvantaged 
regions provided certain conditions are met). Commerce found that even if these subsidies were treated as non-coun- 
tervailable, the non-countervailable status of these programs would have expired by June 1, 2000, which is prior to the 
end of the sunset review, and therefore, to the extent that these programs continued to provide benefits beyond those 
dates, those benefits are actionable. Remand Determ. at 9. Commerce found that Domestic Industry provided evidence 
that Ilsenburg received benefits under these programs as late as 1991. Jd. at 9-10. 

5 In the Final Determination, Commerce described the ECSC Redeployment Aid under Article 56(2)(b) as follows: 

Under Article 56(2)(b) of the ECSC Treaty, persons employed in the iron, steel, and coal industries who lose their 
jobs may receive assistance for social adjustment. This assistance is provided to workers affected by restructuring 
measures, particularly workers withdrawing from the labor market into early retirement and workers forced into 
unemployment. The ECSC disburses assistance under this program on the condition that the affected country 
makes an equivalent contribution. Payments were made to German steel workers under Article 56(2)(b). 

Final Determ. at 37,320. Based on its determination that German steel companies and their workers were aware 
when they negotiated their social plans that the German government would pay a portion of the costs, Commerce de- 
termined that one half of the amount paid by the Government of Germany constituted a countervailable subsidy. Id. 
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of Steel Operations”®"—would continue to provide benefits beyond the 
end of sunset review. Accordingly, Commerce determined that “revoca- 
tion of the [CVD] orders on corrosion-resistant and [cut-to-length] plate 
would be likely to lead to the continuation or recurrence of a counter- 
vailable subsidy.” Id. 

Commerce adjusted the net countervailable subsidy rate from the 
1993 Final Determination to account for these terminated programs. 
Commerce thus deducted from the investigation rates the rates attrib- 
utable to the terminated SVK assistance, as well as the CIG and the IPA 
programs, resulting in the following adjusted rates for corrosion-resist- 
ant carbon steel flat products: 0.15 percent (country-wide); for cut-to- 
length steel plate products, 0.80 percent (Ilsenburg), 0.04 percent 
(Preussag), 0.15 percent (TKS), and 0.00 percent (country-wide). Not- 
withstanding these adjustments, Commerce found that it was unable to 
determine the actual net countervailable rates likely to prevail if the 
CVD orders were revoked, citing a lack of information and time to make 
such a determination. Remand Determ. at 11. 

Both the German Producers and the Domestic Producers dispute as- 
pects of the Remand Determination. 


DISCUSSION 
I. Contentions of the German Producers 


The German Producers argue that “Commerce erred in refusing to 
revoke the [CVD] order on corrosion-resistant flat products despite the 
fact that the [adjusted] subsidy rate was * * * de minimis.” Pls’ Objec- 


tion to Remand Determ. at 2. With respect to cut-to-length carbon steel 
plate, the German Producers assert that in determining that it was un- 
able to calculate a single rate applicable to Salzgitter, the successor to 
Ilsenburg and Preussag, Commerce violated the express instructions of 
the court when it refused to consider the calculation memoranda in 
reaching its Remand Determination. Jd. at 11-12. Lastly, the German 
Producers assert that Commerce failed to consider and give a reasoned 
explanation in response to arguments that certain changes in U.S. and 
international law would have an impact on the likelihood of continuance 
or recurrence of the subsidies under review. Jd. at 13-14. 


A. De Minimis Subsidy Rate 
As described above, Commerce on remand made adjustments to the 


net countervailable subsidy rate, yet declined to consider the resulting 
rate as the rate that is “likely to prevail” if the CVD order is revoked, 


6 Based on two laws, Aid for Closure of Steel Operations is a non-recurring program created to reduce the economic 
and social costs of plant closings in the steel industry between 1987 and 1990. See Preliminary Sunset Determ., 65 Fed 
Reg. at 16,178. In the Final Determination, Commerce described the measures as follows: 


First, pursuant to the Rules on Providing Funds to Iron and Steel Companies to Give Social Assistance for Struc- 
tural Adjustment, adopted on May 3, 1988, the federal and state governments provided grants to the iron and steel 
industry for expenses incurred with respect to displaced employees. This program was administered by the Feder- 
al Ministry of Economics and the equivalent state ministry. The total amount of federal and state aid provided to 
steel companies was not permitted to exceed 50 percent of a company’s net expenditures incurred as a result of 
these plant closings. 

Second, on June 27, 1988, the federal government adopted the Guideline for Granting Aid to the Iron and Steel 
Industry. This measure increased the amount of aid provided to employees under Article 56(2)(b) of the European 
Coal and Steel Community (ECSC) Treaty. 


Final Determ., 58 Fed. Reg. at 37,318. 
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based on a lack of information on the record. The German Producers 
contend that, in the Redetermination, Commerce impermissibly drew a 
distinction between adjusting the subsidy rate from the final results and 
determining the net countervailable subsidy rate likely to prevail if the 
countervailing duty order were revoked. The German Producers argue 
that Commerce should have revoked the corrosion-resistant counter- 
vailing duty order on the grounds that: (1) Commerce has failed to pro- 
vide any justification as to why the adjusted countervailing duty rate, 
which is substantially below the de minimis level of 0.5%,’ should not be 
chosen as the rate “likely to prevail” if the order were revoked; (2) Com- 
merce’s contention that it lacks the information necessary to determine 
the subsidy rate likely to prevail upon revocation of the countervailing 
duty order lacks merit; and (3) there is no evidence that would justify an 
upward adjustment to the subsidy rate calculated in the original inves- 
tigation. 

Commerce responds that “Plaintiffs incorrectly claim that Commerce 
calculated a revised subsidy rate for corrosion-resistant steel that is de 
minimis,” where it specifically stated in its Remand Determination that 
while it was able to make adjustments for the CIG, IPA, and SVK assis- 
tance programs, “‘we are unable in this redetermination to determine 
the actual net countervailable rates likely to prevail’ with respect to ei- 
ther corrosion-resistant steel or the [cut-to-length] steel plate, ‘as the 
information to make such a determination is not on the record of these 
proceedings.’” Def. Response Br. at 6 (quoting Remand Determ. at 11). 
Commerce argues that even if it were able to determine the net counter- 
vailable rate likely to prevail, a de minimis rate “shall not by itself” re- 
quire Commerce to revoke a CVD order. Commerce contends that “the 
continuation of two subsidy programs is a sufficient basis upon which 


Commerce may render an affirmative likelihood determination.” Jd. at 
6-7. 


1. Commerce’s Obligation to Report the Subsidy Rate Likely to Prevail 


The court finds that Commerce failed to support with substantial evi- 
dence its determination not to choose the adjusted net countervailable 
subsidy calculated as the rate “likely to prevail” if the CVD order were 
revoked. Under the statute, Commerce shall provide the International 
Trade Commission (the “Commission”) with the net countervailable 
subsidy that is “likely to prevail” if the order is revoked, and Commerce 
“shall normally choose a net countervailable subsidy that was deter- 
mined under” 19 U.S.C. § 1671d regarding final determinations, 19 
U.S.C. § 1675(a) regarding administrative reviews, or § 1675(b)(1) re- 


7 See 19 US.C. § 1675a(b)(4)(B) (2000) (“[T]he administering authority shall apply the de minimis standards appli 
cable to reviews conducted under [19 U.S.C. § 1675(a), administrative review, or (b)(1), changed circumstances].”); see 
also 19 C.ER. § 351.106(c)(1) (2002) (“In making any determination other than a preliminary or final antidumping or 
countervailing duty determination in an investigation * * * the Secretary will treat as de minimis any weighted-aver- 
age dumping margin or countervailable subsidy rate that is less than 0.5 percent ad valorem, or the equivalent specific 
rate.”). 
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garding changed circumstances reviews.® 19 U.S.C. § 1675a(b)(3). The 
court in Dillinger I specified, however, that simply because “Commerce 
will ‘normally select’ a net countervailable subsidy calculated in the 
original investigation or a prior review does not in any way indicate that 
Commerce is ‘barred’ from making adjustments thereto based on infor- 
mation gathered in a sunset review.” 193 F Supp. 2d at 1352. Thus, the 
court held that adjustments could be made to the original net counter- 
vailable subsidy, especially where, as here, an adjustment would aid in 
reaching a more accurate determination of the net CVD rate likely to 
prevail. See id. at 1354 n.20. Further, the SAA indicates that “[i]n cer- 
tain instances, a more recently calculated rate may be more appropri- 
ate.” SAA at 890 (emphasis added). 

The court did not hold that once adjustments are made, Commerce is 
bound to report the resulting rate to the Commission. Commerce may 
find for some reason that the rate it calculated or adjusted pursuant to 
sunset review would not be appropriate to report as the rate “likely to 
prevail” if the CVD orders were revoked. For example, Commerce may 
have credible evidence that the foreign government is likely to reinstate 
a particular subsidy program, or alter an existing program to enhance 
benefits received thereunder. 

That Commerce has discretion to depart from the statutory directive 
of choosing a particular rate, however, does not mean that it is relieved 
of its obligation to justify its rejection of the net countervailable rate, ei- 
ther from the original investigation as adjusted, or as recalculated, as 
the case may be. Nor does it follow that Commerce may choose not to 
report to the Commission any rate whatsoever. The statute directs 
Commerce to “consider * * * the net countervailable subsidy deter- 
mined in the investigation and subsequent reviews * * *.” 19 U.S.C. 
§ 1675a(b)(1). Commerce does not comply with this obligation by de- 
claring that a lack of information precludes it from considering the sub- 
sidy rate it adjusted pursuant to sunset review. See id. 

The court also finds that Commerce improperly declined to consider 
whether data in the calculation memoranda would enable it to calculate 
the subsidy rate likely to prevail, reasoning that the time period for 
making its redetermination was insufficient. Commerce’s reasoning is 
as follows: 


Even if we were to consider information contained in the calcula- 
tion memoranda here, we would be unable to [determine the net 
countervailable rates likely to continue or recur]. We would have to 
solicit additional information from the [German Producers] con- 
cerning their sales, benefits received under the programs we know 
to have continued beyond the sunset review, and the new programs 
and benefits alleged by the domestic [producers]. We would then 
conduct verification, issue verification reports, issue a preliminary 
draft determination, allow a comment period, conduct a public 


8 The SAA specifies that “Commerce normally will select the rate from the investigation, because that is the only 
calculated rate that reflects the behavior of exporters and foreign governments without the discipline of an order or 
suspension agreement in place.” SAA at 890. 
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hearing, if requested, and then issue the final redeterminations to 
the Court. The Court’s instructions upon remand, and the time pe- 
riod specified by the Court for the completion of the redetermina- 
tions, do not envision such an exercise here. 


Remand Determ. at 11. Contrary to Commerce’s assertions, the court 
specifically held that in this case Commerce may engage in more fact- 
gathering as necessary. See Dillinger I, 193 F Supp. 2d at 1348 (“pur- 
suant to its ‘fact-gathering’ obligation in a full sunset review, Commerce 
may solicit more information as necessary.”). The court stated that 
Commerce shall consider the calculation memoranda as part of the re- 
cord in this proceeding, and that “[t]o the extent Commerce needed in- 
formation beyond these calculation memoranda, it could have 
requested the information from the parties or from a third source.” Jd. 
at 1350. Furthermore, the court found that “[a]ccording to the regula- 
tions, it is within Commerce’s discretion to verify information prior to 
issuing the final results pursuant to sunset review, although once a de- 
termination to revoke is made, verification is mandatory.” Jd. at 1355 
(citing 19 C.ER. § 351.307 and 19 U.S.C § 1677m(i)(2)).9 

Thus, it is clear that the court ordered Commerce to analyze evidence 
on the record to calculate a subsidy rate that would be likely to prevail if 
the CVD orders were revoked, or solicit more information from the par- 
ties if such evidence was lacking. If Commerce deemed verification nec- 
essary, it was within its discretion to conduct verification to the extent it 
considered appropriate.!° It is impermissible for the agency simply to 
state that there is not enough time to conduct a thorough investigation 
and that verification or further proceedings may be necessary. Com- 
merce could have explained to the court the necessary information it 
lacked and requested an extension of time, but it did not do so. 

Further, in this case, the Defendant-Intervenors attempted to submit 
information on new subsidy programs that allegedly showed the Ger- 
man government’s general policy of subsidizing its steel industry. Do- 
mestic Producers’ Substantive Response on Corrosion-Resistant Flat 
Products, at 6-8. Commerce rejected the Domestic Industry’s request to 
consider the newly alleged countervailable programs in the sunset re- 
views, reasoning that, “We do not consider the fact that the seven-year 
old orders have not been subject to any administrative reviews and the 
domestic interested parties’ claim that the [Government of Germany] 
continues to subsidize dying industries, without more concrete evi- 
dence, sufficient to constitute good cause.” Issues and Decision Memo at 


9° The statute requires that Commerce make its final sunset determination within 240 days after the date on which a 
review is initiated, and allows for extensions of not more than 90 days if the sunset review is “extraodinarily compli 
cated.” See 19 U.S.C. § 1675(c)(5). The court in Dillinger I also drew Commerce's attention to the statutory provision 
that specifically provides that Commerce may treat a review as “extraordinarily complicated” if it is a review of a transi 
tion order. See Dillinger I, 193 F. Supp. 2d at 1362 (citing 19 U.S.C. § 1675(c)(5)(C)(v)). The statute also provides that 
review of transition orders shall be completed not later than 18 months after the date such review is initiated. See 19 
U.S.C. § 1675(c)(6)(A)(ii). By setting these time periods and means for extensions thereof, Congress apparently in 
tended that something of substance be done in conducting sunset reviews. 


10 The court also indicated that “[t]he regulations further indicate that it is within Commerce’s discretion to verify 


information it receives in a full sunset review if it determines that such verification is ‘needed.’” Dillinger I, 193 F. 
Supp. 2d at 1355 (citing 19 C.FR. § 351.218(f)(2)(i)) 
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cmt. 11. See 19 U.S.C. § 1675a(b)(2)(B) (providing that Commerce may 
consider evidence of new subsidies in a sunset review upon a finding of 
“good cause”). In the Remand Determination, Commerce noted that, 
during the sunset review, it had chosen not to address the new subsidy 
allegations “at the time.” Remand Determ. at 10 n.10. 

In responding to comments, however, Commerce stated, without cita- 
tion: “[A]s the domestic interested parties point out, there is evidence on 
the record of the German government’s policy to subsidize its steel in- 
dustry, particularly in what was formerly East Germany.” Remand De- 
term. at 15. Thus, Commerce appeared to rely on the new subsidy 
allegations as further support of its affirmative likelihood determina- 
tion, without making a “good cause” determination pursuant to 19 
U.S.C. § 1675a(b)(2)(B). Commerce does not indicate whether, subse- 
quent to the Sunset Determination, it identified documents in the re- 
cord that constitute “concrete evidence” of Germany’s policy of 
subsidizing its steel industry. In the absence of any explanation of what 
constituted evidence of such a policy or that “good cause” existed to con- 
sider the previously rejected new subsidy allegations, the court finds 
that Commerce erred in relying on such vague, unsupported statements 
of a “policy” to subsidize the steel industry to avoid reporting adjusted 
rates. If Commerce finds that it did not allow for a full investigation of 
the domestic industry’s contentions because of a standard which the 
court has rejected, it may consider its claim anew. Commerce must treat 
both sides fairly. This does not mean, however, that Commerce must in- 
vestigate unsupported allegations. 

In sum, if the agency is unable to calculate a subsidy rate that is “like- 
ly to prevail” based on the evidence on the record, it has two choices: 
(1) it may solicit information from the parties or third sources, if that is 
what is needed to report the net countervailable subsidy rate, as it ex- 
isted or as adjusted or recalculated pursuant to its sunset review; or 
(2) it may revoke the CVD order, if it also is unable to arrive at an affir- 
mative likelihood determination supported by substantial evidence." 
Accordingly, Commerce’s basis for not reporting to the Commission the 
subsidy rate it adjusted pursuant to sunset review is unsupported. 


2. Affirmative Likelihood Determination Notwithstanding a De 


Minimis Rate 

Commerce is correct that it is not bound to revoke a CVD order if the 
net countervailable subsidy is zero or de minimis. Under 19 U.S.C. 
§ 1675a(b)(4)(A), “a net countervailable subsidy [determined in the in- 
vestigation and subsequent reviews] that is zero or de minimis shall not 
by itself require the administering authority to determine that revoca- 
tion of a countervailing duty order or termination of a suspended inves- 
tigation would not be likely to lead to continuation or recurrence of a 


11 “In the absence of an affirmative determination [that a countervailable subsidy would be likely to continue or 
recur], the statute directs that the countervailing duty order be revoked.” Id. at 1346 (citing 19 U.S.C. § 1675(d)(2)) 
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countervailable subsidy.”!2 That Commerce is not bound to revoke a 
CVD order under such circumstances, however, does not absolve Com- 
merce of its obligation to support its ultimate determination with sub- 
stantial evidence on the administrative record. If Commerce chooses not 
to revoke a CVD order notwithstanding a zero or de minimis rate, it 
must make findings that would justify its decision. The court finds that 
Commerce’s finding that two subsidy programs continue is not sup- 
ported by substantial evidence and therefore does not constitute a suffi- 
cient basis upon which Commerce may render an affirmative likelihood 
determination. 

Commerce based its affirmative likelihood determination on the Ger- 
man Producers’ putative concession that the ECSC programs “would 
not expire until 2002 and that German steel companies would receive 
benefits until it did.” Remand Determ. at 5, 10 (citing Response of Ger- 
man Producers to Notice of Initiation—Corrosion-Resistant Steel Flat 
Products from Germany, Oct. 1, 1999, at 10). Commerce omits that the 
German Producers indicated that to the extent such programs would 
continue, they would do so at de minimis levels. The record shows that 
the German Producers represented to Commerce that: 


In its initial determination, the DOC concluded that 25 percent of 
Article 56(2)(b) payments constituted subsidies, resulting in net 
subsidies of 0.08 percent for corrosion-resistent steel. [Preliminary 
Determ.] at 37320-21. While the German Group is of the opinion 
that Article 56(2)(b) payments to workers are akin to U.S. unem- 
ployment insurance and do not constitute countervailable benefits, 
should the DOC conclude otherwise, these benefits remain de mini- 


mis through 1999, and will continue to be de minimis in the future, 
regardless of whether these CVD orders are revoked. Moreover, this 


program will automatically expire upon the termination of the 
ECSC in 2002. 


Substantive Response of German Producers, at 10 (Oct. 1, 1999). The 
Government of Germany’s substantive response makes similar repre- 
sentations as to changes in the programs that reduce the amount of 
benefits distributable under the program.!* Commerce did not state 
that the expiration of the programs is not automatic, or subject to exten- 


12 The SAA states that “Under {19 U.S.C. § 1675a(b)(4)(A)], the existence of a zero or de minimis countervailable 
subsidy at any time while the order was in effect shall not by itself require Commerce to determine that continuation or 
recurrence of countervailable subsidies is not likely.” SAA at 889. The SAA indicates, however, that “if the combined 
benefits of all programs considered by Commerce for purposes of its likelihood determination have never been above de 
minimis at any time the order was in effect, and if there is no likelihood that the combined benefits of such programs 
would be above de minimis in the event of revocation or termination, Commerce should determine that there is no 
likelihood of continuation or recurrence of countervailable subsidies.” Jd. The parties do not contend that the com- 
bined benefits of all programs considered by Commerce have never been above de minimis 

13 The Government of Germany represented to Commerce that: 

{ECSC Redeployment Aid under Article 56(2)(b)] provided only minimal benefit of 0.08% to the companies re- 
viewed by the Department during the investigation. On March 25, 1998, the administrative regulations on grant 
ing aid for steel industry workers affected by measures under Article 56(2)(b) of the ECSC Treaty were amended to 
reduce the level of benefits and simplify the settlement procedures. Essentially, the level of waiting allowance was 
reduced from 75%/85% of the last net pay to 20% of unemployment pay * * *. The second major change was that the 
bridging aid is no longer reimbursed in the amount of 50% but is granted as a fixed amount * * *. A copy of the 
March 25, 1998 administrative regulations is attached at Appendix 3. This program will automatically expire upon 
termination of the ECSC in 2002 

Substantive Response of Government of Germany, at 7-8 (Sept. 28, 1999). In the Remand Determination, Commerce 
does not assess whether the amendments described in the submission would have an impact on the likelihood that the 
benefits received under these programs would rise above de minimis levels in the future. 
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sion. Nor does Commerce cite to any evidence in the record that would 
support a determination that the subsidy rate attributable to the ECSC 
programs would rise above de minimis levels in the future. It is not suffi- 
cient for Commerce merely to indicate the possibility that benefits could 
still be given under the program. Rather, Commerce must make factual 
findings that would indicate whether such benefits would be probable, 
considering how substantial the benefits are likely to be or whether they 
would continue for any significant time period beyond the end of sunset 
review. See Usinor Industeel, S.A. v. United States, Slip Op. 02-39 at 13 
(Ct. Int’] Trade 2002) (“likely means likely—that is, probable”).14 As 
Commerce has failed to make any assessment of the material arguments 
of the parties with respect to these programs, the court finds that Com- 
merce’s affirmative likelihood determination is not supported by sub- 
stantial evidence. 

Commerce states that according to the Sunset Policy Bulletin, “[c]on- 
tinuation of a program will be highly probative of the likelihood of 
continuation or recurrence of countervailable subsidies.” Policies Re- 
garding the Conduct of Five-year (“Sunset”) Reviews of Antidumping 
and Countervailing Duty Orders, 63 Fed. Reg. 18,871, 18,874 (policy 
bulletin) (Dep’t Commerce Apr. 16, 1998) [hereinafter “Sunset Policy 
Bulletin]. See SAA at 888. Further, the Sunset Policy Bulletin states that 
where the benefits of a subsidy at issue are allocated over time, Com- 
merce “will consider whether the fully allocated benefit stream is likely 
to continue after the end of the review, without regard to whether the 
program that gave rise to the long-term benefit continues to exist.” Sun- 
set Policy Bulletin, 63 Fed. Reg. at 18,874~75. See SAA at 889. 

That continuation of a program may be “highly probative” of the like- 
lihood of continuation or recurrence of countervailable subsidies does 
not absolve Commerce of assessing the arguments and alleged facts that 
would undercut its probative value. Clearly a subsidy program which is 
scheduled to terminate soon after the end of the sunset review and con- 
tinues at a de minimis rate may not have the same probative value as 
one which is to last indefinitely at rates above de minimis. In other 
words, consistent with the Sunset Policy Bulletin and the SAA, a finding 
that a subsidy program or benefits stream continues beyond the end of 
the sunset review does not automatically lead to renewal of the CVD or- 
der. 

The German Producers claim that Commerce’s past practice is to 
make a negative likelihood determination based on evidence of a likely 
de minimis subsidy rate. Pls’ Objection to Remand Determ. at 10 n.5 
(citing Porcelain-on-Steel Cooking Ware from Mexico, 65 Fed. Reg. 284 
(Dep’t Commerce Jan. 4, 2000) (final results of sunset review) and Live 
Swine from Canada, 64 Fed. Reg. 60,301, 60,308 (Dep’t Commerce Nov. 
4, 1999) (final results of sunset review) ( “The Department finds that the 
net countervailable subsidy likely to prevail were the order revoked is de 


14 This means more likely so than not. It is not simply a toss-up. 
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minimis. Therefore * * * revocation of the countervailing duty order 
would not be likely to lead to continuation or recurrence of a counter- 
vailable subsidy.”)). The German Producers contend that Commerce 
has not pointed to any previous investigation in which it has made an 
affirmative likelihood determination notwithstanding the calculation 
of a de minimis subsidy rate. 

Commerce attempts to distinguish its previous determinations on the 
ground that “in those reviews, there was sufficient information on the 
records to conclude that the programs that continued to exist from the 
investigation were likely to provide de minimis subsidies beyond the 
end of sunset review,” and that “there was no information on the records 
indicating that there were any additional programs that may have pro- 
vided countervailable benefits beyond the end of sunset review.” As de- 
scribed above, Commerce has the discretion to seek more information as 
necessary to make a determination as to the likelihood the continuing 
programs would provide subsidies above de minimis in the future. As 
Commerce is charged with making an affirmative likelihood determina- 
tion to support the continuation of a CVD order, Commerce may not rely 
on the absence of evidence that the subsidies would not rise above de 
minimis. 

B. Calculation Memoranda 


In the Sunset Determination, Commerce noted that “although Salz- 
gitter is a successor-in-interest for both Ilsenburg and Preussag, with- 
out an appropriate review, we cannot discern the appropriate rate for 
the successor. Therefore, for Ilsenburg and Preussag, we are reporting 
the rates from the original investigation, as adjusted.” Sunset Determ. 
at 47,408 n.1. 

On remand, Commerce determined a country-wide net countervail- 
able subsidy of 0.15% ad valorem (“AV”) for corrosion-resistant carbon 
steel flat products, and 0.00% AV (country-wide including Dillinger) for 
cut-to-length carbon steel plate. Remand Determ. at 11. Company-spe- 
cific rates for producers of cut-to-length carbon steel plate were calcu- 
lated at 0.80% AV for Ilsenburg, 0.04% AV for Preussag, and 0.15% AV 
for TKS. Id. The German Producers claim that Commerce erred in not 
analyzing the calculation memoranda because these memoranda would 
have enabled it to calculate a single subsidy rate for Salzgitter (a succes- 
sor-in-interest for both Ilsenburg and Preussag) based on a combination 
of sales by Preussag and Ilsenburg before the original investigation. The 
German Producers further maintain that the resulting subsidy rate 
“would certainly have been below the de minimis threshold.” Pl. Objec- 
tion to Remand Determ. at 12. 

Commerce asserts that it did not review the calculation memoranda 
because its affirmative likelihood determination was based on “the con- 
tinued existence, and provision of benefits under, two subsidy pro- 
grams.” Def. Response Br. at 5 (citing Remand Determ. at 12). The 
Defendant-Intervenors assert that the statute does not require, and the 
court did not intend to require, such a calculation, and that such a cal- 





U.S. COURT OF INTERNATIONAL TRADE 87 


culation would make any difference in Commerce’s likelihood deter- 
mination. Even if the change urged by the German Producers may not 
affect the ultimate likelihood determination, Commerce must still pro- 
vide the Commission with the net countervailable rates likely to prevail. 
Therefore, if Commerce elects on remand to pursue the sunset review 
rather than revoke, it must decide what rates to report to the Commis- 
sion and this likely would require it to determine whether a single rate 
for Salzgitter is warranted and, if so, what that rate is.1° 


C. Changes in U.S. and Foreign Law 


On remand, Commerce determined that Joint Swing and Upswing 
East programs applicable only to Ilsenburg in the cut-to-length plate in- 
vestigation were countervailable notwithstanding the “green-light” 
provision Article 8.2(b) of the Agreement on Subsidies and Countervail- 
ing Measures (“SCM Agreement”). The German Producers allege that 
Commerce refused to consider other changes in international law, such 
as European Commission Decision No. 2496/96/ECSC (Dec. 18, 1996) 
(“EC Decision”) establishing rules prohibiting the granting of state aid 
to the steel industry. In Dillinger I, the court instructed Commerce to 
“consider and give a reasoned explanation in response to material and 
reasonable arguments as to why a change in U.S. or foreign law would 
not have an impact on the likelihood of continuance or recurrence of the 
subsidies under review,” including the EC Decision. Dillinger I, 193 F. 
Supp. 2d at 13859 & 1356 n.25 (indicating that the EC Decision prohib- 
ited aid to steel industries by Member States or their regional or local 
authorities, except for in Greece under certain circumstances). Defen- 
dant-Intervenors allege that these rules “allow continued subsides un- 
der a variety of conditions and have historically had little restraining 
effect.” Def.-Int. Br. at 7. Defendant-Intervenors further allege that sub- 
sidies increased notwithstanding the elimination of industrial subsidies 
in the Treaty of Paris, and that ECSC governments provided “75 billion 
Euros in direct aid to the steel industry in the last twenty years.” Id. 
They also dispute the German Producers’ claims with respect to the ef- 
fect of the amendments to the two ECSC programs, and that the court 
must defer to Commerce’s evaluation of the weight of the evidence. 

In the Remand Determination, Commerce made no such evaluation 
of evidence that would be capable of meaningful review. Nor is it clear 
that the evidence cited by the Defendant Intervenors was on the record 
for Commerce to consider. As Commerce based its affirmative likelihood 
determination on its finding that the ECSC programs continue beyond 
the end of sunset review, Commerce was obligated to address whether 
the change in law cited by the German Producers has any impact on 
those programs. It is not sufficient for Commerce to state that particular 


15 The court notes that in the Preliminary Determination, Commerce was able to calculate company-specific rates 
for producers of cut-to-length steel plate products, taking into account the fact that certain companies were successors- 
in-interest for other companies. See Preliminary Determ. at 16,177 (assigning 1.62% AV for Salzgitter (as successor-in- 
interest for both Ilsenburg and Preussag), and 0.51% AV for TKS (as successor-in-interests of Thyssen)) 
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changes in law would not affect its likelihood determination without 
having first analyzed those changes. 


ITI. Contentions of the Domestic Industry 


The Domestic Producers argue that the court should not require 
Commerce to provide the International Trade Commission with the “re- 
vised subsidy rates,” because, although the court in Dillinger I did 
create the possibility that Commerce on remand might examine subsi- 
dies given subsequent to the POI, “[t]he court could not have meant to 
require that specific subsidies already subject to a fifteen-year allocation 
be re-amortized over a different period.” Def.-Int. Br. at 12. The Domes- 
tic Producers explain that “[e]stablishing a [fifteen]-year benefit stream 
for a subsidy (such as the 1989 debt write-offs in this investigation) 
means that one-fifteenth of the countervailable subsidy is offset in each 
of the 15 years following bestowal,” and that “[p]rematurely curtailing 
the benefit stream after, say, 10 years means that one-third of the coun- 
tervailable subsidy is never subject to offset.” Id. They claim that re-al- 
location of the subsidies allocated in a prior determination will 
necessarily result in under-countervailing in contravention of the re- 
quirement in 19 U.S.C. § 1671(a) that “a [CVD be] equal to the amount 
of the net countervailable subsidy.” Jd. 

The Domestic Producers assume that the court made a decision as to 
whether AULs should be changed for any purpose. In fact, the court 
merely ordered Commerce to exercise its discretion and assess the evi- 


dence and changes in the law. They also assume that the application of 
the eleven-year allocation period for the purpose of sunset review will 
result in an actual reallocation of the subsidies allocated in the original 
determination, requiring a recalculation of duties on entered imports. 
The court in Dillinger I stated that: 


By its nature * * * a sunset review is designed to account for 
changes in law that have a bearing on whether countervailable sub- 
sidies will continue or recur. A sunset review does not provide for 
recalculation of the original CVD rate such that duties on entered 
imports that were subject to the order must be revised retroactively. 
It stands to reason, however, that how Commerce views a particular 
subsidy under current practices and regulations will bear on its de- 
termination of the likelihood that the subsidy will continue or recur 
beyond the end of sunset review. 


193 F Supp. 2d at 1358. On remand, Commerce has determined that the 
application of an eleven-year allocation period is appropriate for the 
purpose of determining the likelihood that a particular benefit will con- 
tinue or recur beyond the end of sunset review. The parties cite nothing 
that says such a determination also changes existing rates applicable to 
past entries subject to the CVD order. Furthermore, the determinations 
cited by the Domestic Producers for the proposition that Commerce has 
a policy of declining to reallocate subsidy rates allocated in a prior deter- 
mination are unavailing, as they are all ordinary, not sunset, adminis- 
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trative reviews.!® Clearly, a change in the allocation period in an 
ordinary periodic administrative review will necessarily have an effect 
on the rates applied both before and after the review. That is, a new de- 
posit rate is set and final assessments are made for the past entries un- 
der review.!” In contrast, a sunset review is merely prospective. If, 
pursuant to a sunset review, the CVD order remains in place notwith- 
standing a recalculation of the allocation period for purposes of the sun- 
set review, any actual reallocation could be addressed in an 
administrative review, if imports resume. Accordingly, the Domestic 
Producers’ objections do not provide a basis for Commerce’s failure to 
report the net countervailable rates likely to prevail to the Commission. 


CONCLUSION 


Commerce has not fully complied with the court’s instructions. Com- 
merce cannot decline to calculate a subsidy rate that is likely to prevail if 
the order is revoked simply based on a perceived lack of time to make a 
thorough investigation. It is disingenuous for Commerce to assert that 
it does not made adjustments to the original CVD rate in the absence of 
subsequent administrative reviews, when in fact it had done so here 
prior to the court’s review. Commerce cannot hide behind a claim that 
another type of review is required. In this case, administrative reviews 
cannot provide the relief requested here. Sunset reviews have a purpose 
of their own. If Commerce deems the remand adjustments not sup- 
ported, then it should not make them. Its adjustment decisions must be 
rational. An affirmative likelihood determination cannot rest on the 


mere possibility that benefits may continue or recur in any substantial 
amount for any significant period of time beyond the end of sunset re- 
view. Given the crucial and even extraordinary changes in both domestic 
and foreign law since the original investigations,!* there is a clear need 
for a realistic assessment of whether subsidies are likely to continue. 
Therefore, Commerce must determine what specific information it 
needs to conduct a full sunset review and how long it needs to gather 


16 Specifically, the Defendant-Intervenors maintain that, in all these administrative reviews, Commerce refused to 
re-allocate previously allocated subsidies because: 

[If a subsidy has already been] countervailed based on an allocation period established in an earlier segment of 
the proceeding, it is not reasonable or practicable to reallocate those subsidies over a different period of time. * * * 
Such a practice may lead to an increase or decrease in the total amount countervailed and, thus, would result in the 
possibility of over-countervailing or undercountervailing the actual benefit. * * * 

Def.-Int. Br. at 12-13 (quoting Jndustrial Phosphoric Acid from Israel, 64 Fed. Reg. 2879, 2880 (Dep’t Commerce Jan 
19, 1999)); see also Certain Carbon Steel Products from Sweden, 62 Fed. Reg. 16,549, 16,549-50 (Dep’t Commerce Apr 
7, 1997) (admin. rev.); Certain Cut-to-Length Carbon Steel Plate from Sweden, 62 Fed. Reg. 16,551, 16,552 (Dep’t Com 
merce Apr. 7, 1997) (admin. rev.); Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from the United King 
dom, 62 Fed. Reg. 16,555, 16,557-58 (Dep’t Commerce Apr. 7, 1997) (admin. rev.); Pure Magnesium and Alloy Magne 
sium from Canada, 62 Fed. Reg. 13,863, 13,865 (Dep’t Commerce Mar. 24, 1997) (prelim. admin. rev.); Pure Magnesium 
and Alloy Magnesium from Canada, 61 Fed. Reg. 52,435, 52,436 (Dep’t Commerce Oct. 7, 1996) (prelim. admin. rev.); 
Certain Cut-to-Length Carbon Steel Plate from Sweden, 61 Fed. Reg. 51,683, 51,684 (Dep’t Commerce Oct. 3, 1996) 
(prelim. admin. rev.) 

This is another reason why an ordinary administrative review does not provide Plaintiffs with the type of review they 
are entitled to here 

17 In this case, Commerce does not dispute that none of the German producers, except Dillinger, made any ship 
ments of subject merchandise since the issuance of countervailing duty orders in 1993, or that Dillinger’s last shipment 
in 1995 pre-dated the changes in law at issue in this case. See Dillinger I, a193 F. Supp. 2d at 1359. Thus, periodic ad 
ministrative reviews were not a reasonable avenue to relief. 

18 For example, there have been changes in U.S. privatization law, changes in international, European Union and 
German subsidies law, and changes in amortization regulations. 
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that information, and report these time requirements to the court with- 
in twenty days. If Commerce concludes that, overall, the countervailing 
duty rate is de minimis and that further data gathering and review 
would not lead to information undercutting the effects of a de minimis 
rate, Commerce shall revoke the countervailing duty order.!9 The affir- 
mative sunset review redetermination before the court is not supported 
by substantial evidence. 


(Slip Op. 02-108) 


Corus Group PLC, Corus UK LTp., Corus STAAL BV, CoruS PACKAGING 
PLus Norway AS, Corus STEEL USA INC., AND CoRuUS AMERICA INC., 
PLAINTIFFS v. GEORGE W. BUSH, PRESIDENT OF THE UNITED STATES, 
ROBERT C. BONNER, COMMISSIONER, U.S. CUSTOMS SERVICE, AND US. 
INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND WEIRTON STEEL 
CORP, DEFENDANT-INTERVENOR, AND BETHLEHEM STEEL CorP, NATIONAL 
STEEL CORP AND UNITED STATES STEEL CORP, DEFENDANT-INTERVENORS 


Court No. 02-00253 


[Summary judgment for defendants. ] 


(Dated September 5, 2002) 


Steptoe & Johnson LLP (Richard O. Cunningham, Peter Lichtenbaum, and Arun 
Venkataraman) for plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Lucius 
B. Lau, Assistant Director, Commercial Litigation Branch, Civil Division, United States 
Department of Justice, for defendants George W. Bush, President of the United States, 
and Robert C. Bonner, Commissioner, United States Customs Service. 

Lyn M. Schlitt, General Counsel, James M. Lyons, Deputy General Counsel, United 
States International Trade Commission (Mary Elizabeth Jones and Mark B. Rees), for de- 
fendant United States International Trade Commission. 

Schagrin and Associates (Roger B. Schagrin) for defendant-intervenor Weirton Steel 
Corporation. 

Skadden, Arps, Slate, Meagher, & Flom LLP (Robert E. Lighthizer, John J. Mangan, 
James C. Hecht) for defendant-intervenors Bethlehem Steel Corporation, National Steel 
Corporation, and United States Steel Corporation. 


JUDGMENT 


RESTANI, Judge: The sole issue remaining for decision in this matter is 
whether International Trade Commissioner Devaney’s vote resulting 
in imposition of duties on certain steel products, pursuant to § 201 et. 
seq. of the Trade Act of 1974, was a valid vote. The court heard oral argu- 
ment on this matter in conjunction with plaintiffs’ preliminary injunc- 


19 At this point, the court cannot say that all parties are entitled to a de minimis rate because the privatization/suc- 
cessor-in-interest issues have not been addressed and it is unclear what the rate Salzgitter should receive if it is a suc- 
cessor to two companies, only one of which received a de minimis rate. 
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tion motion, which motion was denied in Corus Group PLC v. United 
States, No. 02-00253, Slip Op. 02-87 (Ct. Int’] Trade Aug. 9, 2002). In 
that opinion, the court also denied the ITC’s motion to dismiss for lack of 
jurisdiction, id. at 5, and finally determined that the ITC’s method of 
counting votes was proper. Jd. at 10. The court has considered argument 
and briefing on the remaining issue and concludes that Commissioner 
Devaney’s vote was valid as he was appointed by the President pursuant 
to the Recess Appointment Clause of the Constitution, U.S. Const. art. 
III, § 2, cl. 3, to fill a vacancy on the ITC. 

The court also concludes that it cannot express its reasoning on this 
issue better than it was expressed in Nippon Steel Corp. v. United States, 
No. 01-00103, Slip Op. 02-100 (Ct. Int’] Trade Aug. 30, 2002) and here- 
by adopts the reasoning of that opinion as its own. 

Thus, based upon the opinions previously issued in this matter and in 
Nippon, defendants are granted summary judgment. Judgment is here- 
by entered in favor of defendants. 


(Slip Op. 02-109) 


RHopIA, INC., PLAINTIFF v. UNITED STATES, DEFENDANT AND JILIN 
PHARMACEUTICAL Co., LTD. AND SHANDONG XINHUA PHARMACEUTICAL 
Factory Co., LTD., DEFENDANT-INTERVENORS 


Consolidated Court No. 00-—08—00407 
[ITA decision affirmed. ] 
(Decided September 9, 2002) 


Williams Mullen Clark & Dobbins (James R. Cannon, Jr., Julia K. Bailey, William E. 
Pomeranz) for Plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Lucius 
B. Lau, Assistant Director, Ada E. Bosque, Attorney, Commercial Litigation Branch, Civil 
Division, U.S. Department of Justice; Emily Lawson, Attorney, Office of the Chief Counsel 
for Import Administration, U.S. Department of Commerce, Of Counsel, for Defendant. 

White & Case (William J. Clinton, Adams C. Lee) for Defendant-Intervenor Jilin Phar- 
maceutical Co., Ltd. 


Garvey, Schubert & Barer (William E. Perry, John C. Kalitka) for Defendant-Intervenor 
Shandong Xinhua Pharmaceutical Factory, Ltd. 


OPINION 
POGUE, Judge: On November 30, 2001, this Court in Rhodia v. United 
States,25CIT _, 185 F Supp. 2d 1343 (2001)(“Rhodia I”), remanded 
the Department of Commerce’s final determination in Sales at Less 
than Fair Value: Bulk Aspirin from the People’s Republic of China, 65 
Fed. Reg. 33,805 (May 25, 2000), as amended, 65 Fed. Reg. 39,598 (June 


1 Familiarity with the Court’s earlier opinion is presumed. 
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27, 2000), and the accompanying Issues and Decision Memorandum, 
PR. Doc. No. 155 (May 17, 2000). The remand order directed Commerce 
to review the record evidence pertaining to the calculation of factory 
overhead, selling, general and administrative expenses (SG&A) and 
profit.? This Court now reviews Commerce’s Redetermination Pursuant 
to Court Remand: Rhodiav. United States (Mar. 29, 2002)(“Remand De- 
termination”). Jurisdiction lies under 28 U.S.C. § 1581(c) (2000).° 


BACKGROUND 


This case involves the imposition of antidumping duties on imports of 
bulk acetylsalicylic acid, commonly referred to as aspirin, from the 
People’s Republic of China (“PRC”).4 In the Final Determination, Com- 
merce found the PRC to be anonmarket economy (“NME”) country and 
therefore selected India as the surrogate market economy country in ac- 
cordance with 19 U.S.C. § 1677b(c)(4). In calculating the antidumping 
duty, Commerce derived a normal value for PRC producers of bulk aspi- 
rin from three Indian surrogate companies; Alta Laboratories, Ltd. 
(“Alta”), Andhra Sugars, Ltd. (“Andhra”), and Gujarat Organics, Ltd. 
(“Gujarat”), which produced salicylic acid, salicylic acid derivatives, or 
aspirin. Commerce assumed that these surrogates were not as inte- 
grated as the PRC producers and therefore claimed that the PRC pro- 
ducers would have a higher overhead-to-raw material ratio than the 
surrogate producers. To compensate, Commerce applied the overhead 
ratio calculated from the Indian surrogate producers’ data twice. Com- 
merce also calculated overhead, SG&A, and profit ratios using a 
weighted average. 

This Court remanded Commerce’s determination because Commerce 
did not identify record evidence supporting its assumption that the sur- 
rogates were less integrated than the PRC producers or explain its rea- 
sons for departing from the normal practice of using a simple average to 
calculate the overhead, SG&A, and profit ratio. 


2 Commerce also asked for and was granted a voluntary remand to correct the calculation of the overhead ratio by 
removing traded goods from the denominator. Rhodia J, 25 CIT at __, 185 F. Supp. 2d at 1357 

3 Citations to the administrative record include references to public documents from the original inquiry (“PR. 
Doc.”); proprietary documents from the original inquiry (“C.R. Doc.”); public documents from the remand inquiry 
(“R.PR. Doc.”) and proprietary documents from the remand inquiry (“R.C.R. Doc.”) 

4Bulk aspirin is produced by combining two main ingredients, salicylic acid and acetic anhydride, which react to 
form acetylsalicylic acid or aspirin. 
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DISCUSSION 
I. Integration Level of Indian Producers® 


In the Final Determination, Commerce assumed that the Indian sur- 
rogate producers were more representative of input producers® than of 
fully integrated producers such as those found in the PRC. Less inte- 
grated producers, according to Commerce, have lower overhead rates. 
As aresult, Commerce applied an overhead ratio at more than one stage 
of the production process. Commerce did not explain, however, why a 
fully integrated producer has a higher overhead ratio nor cite any evi- 
dence demonstrating that the surrogate producers were in this instance 
less integrated than the PRC producers. 

On remand, Commerce adopted the opposite position and applied the 
overhead ratio once, at the final stage of production. Commerce followed 
this Court’s understanding that “[wJhile salicylic acid is an input in as- 
pirin production, aspirin is also a derivative of salicylic acid.” Rhodia I, 
25 CIT at _, 185 F. Supp. 2d at 1349. Commerce therefore reasoned 
that because the three Indian surrogates produce at least one major as- 
pirin input, such as salicylic acid, as well as some salicylic acid deriva- 
tives, the surrogates were representative of the PRC producers’ 
experience. Since Andhra, one of the Indian surrogates, also produces 
aspirin, Commerce’s conclusion was further supported. 

Commerce noted that the production of a chemical derivative neces- 
sarily requires some further processing. Remand Determ. at 5 (citing to 
The Cassell Dictionary of Chemistry 59 (1998), which defines deriva- 
tives as “a chemical compound derived from some other compound by a 
straightforward reaction, which usually retains the structure and some 
of the chemical properties of the original compound”). Even though 
Commerce was unable to ascertain whether the further processing used 
by the Indian surrogates to produce the derivatives was “major or mi- 
nor,” Commerce found that “there is no evidence on the record which 
shows that the further processing is not commensurate with the addi- 
tional stage of processing Jilin and Shandong employ to produce aspi- 


° Rhodia filed both a response to the Department’s Remand Determination and Jilin’s remand comments, as well as, 
a motion for leave to file a reply brief with a proposed reply brief attached. Jilin opposes these later filings. According to 
Jilin, this court’s remand order “limited the opportunity to file response comments to the Department, and did not 
specifically provide parties with the opportunity to file comments in response to other parties’ remand comments.” 
Jilin’s Opp’n to Rhodia’s July 15, 2002 Mot. for Leave to File a Reply Br. and Mot. to Strike Rhodia’s May 28, 2002 
Comments in Opp’n to Jilin’s Remand Comments at 2. The original opinion “granted [the parties] 30 days to file com- 
ments on the remand determination. The Department may respond to any comments filed within 20 days.” Rhodia I, 
25CIT at___, 185 F. Supp. 2d at 1358. “Motions to strike are extraordinary measures,” Acciai Speciali Terni SPA v 
United States, 24 CIT __, __, 120 F. Supp. 2d 1101, 1106 (2000), “not favored by the courts and infrequently 
granted.” Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 932, 934 (1986). Such motions are only granted 
when there is a “flagrant disregard of the rules of the court,” as when “the brief demonstrates a lack of good faith, or 
* * * the court would be prejudiced or misled by the inclusion in the brief of the improper material.” Id. Here, Rhodia 
interpreted the remand order as allowing all parties to respond. Rhodia, however, also “respectfully request[ed] leave 
to file its Opposition to Remand Comments of Jilin * * *.” Because Rhodia’s opposition was filed within the time limits 
of the remand order and addresses issues raised by Jilin yet not previously addressed by Rhodia, we deny Jilin’s motion 
to strike. Furthermore, Jilin did not even file its motion to strike until 49 days after Rhodia’s Opposition was filed. We 
also accept Rhodia’s Motion for Leave to File Reply Brief as “it is in the interest of the court to hear all the parties’ 
arguments expressed as thoroughly and clearly as possible.” Borden, Inc. v. United States, 22 CIT 233, 248 n.11, 4 F 
Supp. 2d 1221, 1235 n.11 (1998). 

6 In this investigation, Commerce used the term “input producer” to refer to a company that only produces aspirin 
inputs, such as salicylic acid (made from phenol and carbon dioxide) or acetic anhydride (made from acetic acid and 
other materials);a “fully integrated producer” produces salicylic acid, acetic anydride and the final aspirin product, 
bulk acetylsalicylic acid. 
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rin.” Remand Determ. at 5. Based on the record, Commerce could not 
“rule out that the production of derivatives by [the surrogates] may 
mean that they are as integrated as Jilin and Shandong.” Id. 

Furthermore, Commerce determined that the quantity of aspirin a 
company produces “is not probative of whether the company should be 
viewed as an integrated producer.” Jd. at 6. Rather, Commerce found 
that as Andhra produces a small percentage of aspirin as well as other 
chemicals, “because [it] produces both acetic anhydride and aspirin, we 
cannot conclude that the company’s overhead amount better represents 
the experience of an upstream input producer.” Jd. 

Based on this analysis of the evidence, Commerce refrained from ad- 
justing the Indian surrogate producers’ data in its calculation of the nor- 
mal value on remand. This decision is consistent with Commerce’s 
normal practice because Commerce does not generally adjust the surro- 
gate values used in the calculation of factory overhead. See Notice of Fi- 
nal Determination of Sales at Less Than Fair Value: Polyvinyl Alcohol 
from the People’s Republic of China, 61 Fed. Reg. 14,057, 14,060 (Mar. 
29, 1996); Synthetic Indigo from the People’s Republic of China, 65 Fed. 
Reg. 25,706, 25,706-07 (May 3, 2000); Certain Helical Spring Lock 
Washers from the People’s Republic of China, 64 Fed. Reg. 13,401, 
13,404 (Mar. 18, 1999); Certain Helical Spring Lock Washers from the 
People’s Republic of China, 65 Fed. Reg. 31,143, 31,143 (May 16, 2000); 
Notice of Final Determination of Sales at Less Than Fair Value: Collated 
Roofing Nails from the People’s Republic of China, 62 Fed. Reg. 51,410, 
51,413, 51,417 (Oct. 1, 1997). Rather, once Commerce establishes that 
the surrogate produces identical or comparable merchandise, closely 
approximating the nonmarket economy producer’s experience, Com- 
merce merely uses the surrogate producer’s data. 19 U.S.C. 
§ 1677b(c)(4) (2000); 19 C.FR. § 351.408(c)(4) (2001). Furthermore, 
Commerce is neither required to “duplicate the exact production experi- 
ence of the Chinese manufacturers,” Nation Ford Chem. Co. v. United 
States, 166 F3d 1373, 1377 (Fed. Cir. 1999), nor undergo “an item-by- 
item analysis in calculating factory overhead.” Magnesium Corp. of Am. 
v. United States, 166 F3d 1364, 1372 (Fed. Cir. 1999). Moreover, Com- 
merce need not use “perfectly conforming information,” only compara- 
ble information. Antidumping Duties; Countervailing Duties: Notice of 
Proposed Rulemaking and Request for Public Comments, 61 Fed. Reg. 
7,308, 7,344 (Feb. 27, 1996). Therefore, on remand, Commerce acted 
consistently with its normal practice by refraining from adjusting the 
Indian surrogate producers’ data. 

In Polyvinyl Alcohol from the PRC, Commerce was faced with a situa- 
tion similar to the one before the court here. 61 Fed. Reg. 14,057, 14,060 
(Mar. 29, 1996). The petitioners in that investigation argued that the ap- 
plication of factory overhead at the final stage of production, rather than 
to the upstream stages, would understate normal value. Jd. Just as it de- 
termined here, in Polyvinvyl Alcohol from the PRC, Commerce found 
that “there [was] no evidence on the record to indicate that the Indian 
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producers are any less vertically integrated than the PRC PVA produc- 
ers.” Id. Commerce also held that there was “no basis to assume that ap- 
plying [a] factory overhead percentage once, at the final stage of 
production of the PRC producers, undervalues factory overhead.” Jd. 

Unless there is substantial evidence in the record which supports a 
finding that the surrogate producers are less integrated that the PRC 
producers, and as a result have a lower overhead ratio, Commerce can- 
not depart from its standard practice. Rhodia claims that by upholding 
this practice, the Court will be permitting Commerce to make inferences 
adverse to the domestic producer. Here, however, Commerce is not mak- 
ing an adverse inference, but is simply following its standard practice of 
using data from a surrogate producer of identical or comparable mer- 
chandise. 


IT. Weighted Average v. Simple Average 


In the Final Determination, Commerce calculated surrogate over- 
head, SG&A, and profit ratios using a weighted average of the three In- 
dian producers; Alta, Andhra, and Gujarat. This Court found that “[iJn 
almost every antidumping investigation where Commerce uses only a 
few surrogate companies, Commerce applies a simple average to derive 
overhead, SG&A, and profit,” and remanded to Commerce to either con- 
form with its usual practice or “explain the reasons for its departure.” 
RhodialI,25CiTat__, 185 F Supp. 2d at 1350(quoting Hussey Copper, 
Ltd. v. United States, 17 CIT 993, 997, 834 F Supp. 413, 418 (1993)). 

On remand, Commerce agreed that its “usual practice is to use a sim- 
ple average when combining data for these types of calculations” and 
found “no facts in this proceeding that warrant deviation from that 
practice.” Remand Determ. at 7. Accordingly, Commerce recalculated 
the overhead, SG&A, and profit ratios using a simple average. Jd. Both 
Alta and Gujarat, however, had negative profits. Jd. Rather then set 
these losses at zero and include them in the simple average, as was done 
in Commerce’s draft Remand Determination, Commerce excluded this 
information from the profit calculation. Jd. Therefore, the profit ratio 
calculation only included data from Andhra’s financial statement. Jd. 
Jilin claims that Commerce’s exclusion of Alta and Gujarat’s profit in- 
formation is unreasonable, inconsistent with the remand order, and 
contrary to the plain language of the statute. Jilin’s Comments On Re- 
mand Determ. at 7-8 (‘Jilin’s Remand Comments”).” 

Neither the controlling statute nor the regulations specify how to de- 
termine the profit component of constructed value. 19 U.S.C. 
§ 1677b(c)(1) (2000) provides that Commerce shall 


determine the normal value of the subject merchandise on the basis 
of the value of the factors of production utilized in producing the 
merchandise and to which shall be added an amount for general ex- 


7 Jilin also argues that Commerce’s “practice of excluding zero profit companies was developed almost entirely after 
the issuance of Aspirin.” Jilin’s Remand Comments at 11. The focus of this court’s inquiry, however, is whether the 
methodology applied on redetermination is within the agency’s discretion; whether the agency has explained its rea- 
sons for its practice; and whether the practice is reasonable and in accordance with law. 
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penses and profit * * * [T]he valuation of the factors of production 
shall be based on the best available information regarding the val- 
ues of such factors in a market economy country or countries con- 
sidered to be appropriate. * * * 


Id. Pursuant to 19 C.FR. § 351.408(c)(4) (2001), Commerce is directed 
to “normally * * * use nonproprietary information gathered from pro- 
ducers of identical or comparable merchandise in the surrogate coun- 
try.” Id. The statute and regulations refer only to “an amount” for profit 
that is added to the factors of production and are silent with respect to 
the calculation of profit. § 1677b(c)(1); 19 C.ER. § 351.408(c)(4). As 
even Jilin concedes, “(t]he statutory language provides no limitation 
that the profit amount must be calculated in any particular way.” Jilin’s 
Remand Comments at 9. Because the statute is ambiguous, we review 
Commerce’s interpretation to determine whether it is reasonable.® 

Jilin cites to this Court’s reference in Rhodia I to Notice of Final De- 
termination of Sales at Less Than Fair Value: Bicycles from the Peoples 
Republic of China, 61 Fed. Reg. 19,026, 19,039 (Apr. 30, 1996) in support 
of its argument that Commerce’s decision to exclude surrogates with 
negative profits from its calculation is unreasonable. See Jilin’s Remand 
Comments at 7-9. According to Jilin, Bicycles stands for the proposition 
that Commerce must use a simple average unless it presents evidence 
that the surrogate values are not equally representative of the surrogate 
experience. Jd. at 7. Jilin claims that the exclusion of zero profits from a 
simple determination is essentially a weighted average calculation in 
violation of this Court’s directive and Bicycles. See id. at 7-9. 

Jilin, however, misinterprets the Court’s reliance on Bicycles. This 
Court referred to Bicycles because it was one of the few investigations 
where Commerce actually addressed the issue of weighted average fac- 
tory overhead, SG&A, and profit. Bicycles did not specify, and this Court 
did not previously address, the issue of whether a specific simple average 
needed to be used; rather the Court referred to Bicycles’ directive that 
Commerce adhere to its normal practice unless it could explain the rea- 
sons for its departure. Commerce’s normal practice with regard to profit 
calculation in NME cases has evolved since Bicycles. Commerce has 
been excluding zero profits in market economy cases since 1997, see Si- 
licomanganese from Brazil: Final Results of Antidumping Duty Admin- 
istrative Review, 62 Fed. Reg. 37,869, 37,877 (July 15, 1997), and slowly 
began to apply this methodology to nonmarket economies. See, e.g., Cer- 
tain Small Diameter Carbon and Alloy Seamless Standard, Line and 
Pressure Pipe from Romania, 65 Fed. Reg. 5,594, 5,598 (Feb. 4, 
2000)(discussing the issue of non-profitable surrogates although ex- 


8 Statutory interpretations articulated by Commerce during its antidumping proceedings are reviewed using the 
traditional two step analysis articulated in Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 
(1984). See Pesquera Mares Australes Ltda. v. United States, 266 F.3d 1372, 1382 (Fed. Cir. 2001); cf: Skidmore v. Swift 


& Co., 323 U.S. 134, 139-40 (1944)(explaining the less deferential “persuasive” analysis); see also United States v 
Mead Corp., 533 U.S. 218, 226-27(2001). In determining whether Commerce’s statutory interpretation is in accor- 


dance with law, “first, always, is the question whether Congress has directly spoken to the precise question at issue. If 
the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress.” Chevron, 467 U.S. at 842-43. If the statute is ambiguous, then the court 


asks whether the agency’s interpretation of the statute is reasonable. Id. at 843. 
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cluding on other grounds). As long as Commerce properly explains its 
reasons, and its practice is reasonable and permitted by the statute, 
Commerce’s practice can and should continue to change and evolve. See, 
e.g., Zenith Elecs. Corp. v. United States, 77 F.3d 426, 430 (Fed. Cir. 
1996). 

Commerce acknowledges that its “practice with respect to including 
zero profits in calculating average profit rates has varied over time and 
is not consistent.” Remand Determ. at 19.° It argues, however, that 
“while exceptions to the practice exist since the Final Determination, we 
have followed the policy described in Reinforcing Bars from the PRC 
and Reinforcing Bars from Moldova, and cited to in Windshields from 
the PRC and Hot-rolled Steel from the PRC, because the issue was clear- 
ly raised and addressed in these cases.” Id. 

In Notice of Final Determination of Sales at Less than Fair Value: 
Steel Concrete Reinforcing Bars from the People’s Republic of China, 66 
Fed. Reg. 33,522 (June 22, 2001), Commerce explained that it did not 
think there was a reason to distinguish between market and nonmarket 
economy producers with regard to profit calculations. According to 
Commerce, the same principles apply to both and therefore it has de- 
cided to extend its practice of excluding negative losses in the calcula- 
tion of profit for market economy producers to nonmarket economy 
producers. As Commerce articulated in Reinforcing Bars from the PRC, 


[a]lthough in some past cases we have averaged in a loss as zero 
profit, we believe a better approach is found in Certain Fresh Cut 
Flowers from Ecuador: Preliminary Results and Partial Recision of 
Antidumping Administrative Review, 64 FR 18878 (April 16, 
1999)(Flowers from Ecuador), which disregards financial state- 
ments showing a loss for purposes of calculating the profit compo- 
nent of constructed value under Section 773(e)(2) of the Act in 
market economy cases. The same principles applied in Flowers 
from Ecuador are reasonably applied in anonmarket economy case. 


See Issues and Decision Memorandum, Comment 8; Reinforcing Bars 
from the PRC, 66 Fed. Reg. at 33,522. Flowers from Ecuador, referring 
to Silicomanganese from Brazil, disregarded financial statements of 
producers that incurred losses because it “enabled [Commerce] to de- 
rive an element of profit as contemplated by the [Uruguay Round Agree- 
ments Act, Statement of Administrative Action, H.R. Doc. No. 103-316, 
reprinted in 1994 U.S.C.C.A.A.N. 1440, at 826 (1994) (“SAA”)].” Flowers 
from Ecuador, 64 Fed. Reg. at 18,883.19 The SAA, according to these in- 
vestigations, contemplates the use of positive profits. 


9 Jilin cites to Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, from the People’s Republic of 
China: Final Results of 1999-2000 Administrative Review, Partial Rescission of Review and Determination not to Re- 
voke Order in Part, 66 Fed. Reg. 57,420 (Nov. 15, 2001), as a recent example of Commerce’s varied methodology. Jilin’s 
Remand Comments at 10. However, in Tapered Roller Bearings, the only recent case in which companies with losses 
were included in the profit calculation, Commerce did not even follow its normal practice of using a simple average, but 
applied a weighted average to calculate profit. We remanded this case precisely because Commerce did not explain its 
inconsistent use of a weighted average. In the Remand Determination, Commerce attempts to explain its approach and 
present a consistent practice. Tapered Roller Bearings therefore does not affect the situation presented here 

10 The SAA is “an authoritative expression by the United States concerning the interpretation and application of 


the Uruguay Round Agreements and this Act in any judicial proceeding in which a question arises concerning such 
interpretation or application.” 19 U.S.C. § 3512(d) (2000). 
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As Commerce explained in Flowers from Ecuador and Silicomanga- 
nese from Brazil, and as it also argues here, constructed value “must in- 
clude an amount for SG&A expenses and for profit” to be a fair sales 
price. SAA at 839. In making this profit calculation, the SAA allows 
Commerce to “ignore sales that it disregards as a basis for normal value, 
such as those disregarded because they are made at below-cost prices.” 
Id. As the SAA explains, “in most cases Commerce would use profitable 
sales as the basis for calculating profit for purposes of constructed val- 
ue.” Jd. at 840. Furthermore, “[s]ales at a loss are consistently rejected, 
both as a basis for normal volume (19 U.S.C. § 1677b(b)) and as a basis 
for constructed value (19 U.S.C. § 1677b(e)).” Rhodia’s Opp’n to Jilin’s 
Remand Comments at 8. Because negative losses are often rejected and 
ignored for normal value, based on the clear expression of legislative in- 
tent contained within the SAA, Commerce’s decision to exclude them 
from the profit ratio is a reasonable extension of this policy. 

Moreover, this practice is consistent with the dictionary definition of 
the term “profit.” See Def.’s Mem. Opp’n to Pl’s Second Mot. J. Agency 
R. and Comments of Def.-Int. at 21 (citing Silicomanganese from Brazil, 
62 Fed. Reg. 37,869, 37,877 (July 15, 1997)). Silicomanganese from Bra- 
zil quotes Barron’s Financial Guides: Dictionary of Finance and Invest- 
ment Terms 310 (1987), defining “profit” as “the ‘positive difference 
that results from selling products and services for more than the cost of 
producing these goods’ and also the ‘difference between the selling price 
and the purchase price of commodities or securities when the selling 
price is higher.’” Silicomanganese from Brazil, 62 Fed. Reg. at 37877. 
Commerce reasonably relies on the SAA and dictionary definitions of 
profit to conclude that only a positive figure should be included. 

Jilin, however, claims that there are “fundamental differences in mar- 
ket and non-market economy cases.” Remand Determ. at 17. Jilin ar- 
gues that the difference lies in the information obtained by 
Commerce—for market economy producers, Commerce has enough be- 
low-cost sales information to achieve alternative profit calculations, but 
with nonmarket economy producers Commerce only has public finan- 
cial statements without sales-specific data. In nonmarket economy 
cases, Commerce attempts to construct a product’s price “as it would 
have been if the nonmarket economy country were a market economy, 
using the best information available regarding surrogate values.” Air 
Prods. and Chems., Inc. v. United States, 22 CIT 433, 435 ,14 FSupp.2d 
737, 741 (1998); see also Remand Determ. at 17. By only including prof- 
itable producers, Jilin argues that Commerce does not properly 
construct a product’s price as it would have been in the nonmarket econ- 
omy. Notwithstanding its argument, Jilin offers no substantive or evi- 
dentiary basis for its claim. Even if there are differences in the data 
available to Commerce for nonmarket economy and market economy 
producers, Jilin has offered nothing to demonstrate that Commerce’s 
use of a similar approach for the two will produce erroneous results. 





U.S. COURT OF INTERNATIONAL TRADE 99 


Accordingly, this Court will defer to Commerce’s reasonable inter- 
pretation of the statute. Here, Commerce reasonably applied the logic 
and methodology used for market economies to nonmarket economies. 
Therefore, we uphold Commerce’s exclusion of zero profits from the 
profit calculation. 


(Slip Op. 02-110) 
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MEMORANDUM OPINION 
WALLACH, Judge: On March 31, 1999, the United States Department 


of Commerce (“Commerce”) published its Notice of Final Determina- 
tion of Sales at Less Than Fair Value: Stainless Steel Plate in Coils From 
Taiwan, 64 Fed. Reg. 15,493 (March 31, 1999) (“Final Determination”). 
The Final Determination covered the investigation of Taiwanese pro- 
ducer/exporter Yieh United Steel Corp. (“YUSCO”) and Taiwanese 
middleman Ta Chen Stainless Pipe Co., Ltd. (“Ta Chen”). In the Final 
Determination, Commerce found that Ta Chen had engaged in middle- 
man dumping during the period of investigation and stated that it would 
utilize two cash deposit dumping rates for YUSCO: one rate for sales of 
subject merchandise produced by YUSCO and sold to the United States 
through middleman Ta Chen, and another rate for sales of subject mer- 
chandise produced by YUSCO and sold to the United States through 
channels other than Ta Chen. See Final Determination at 15,494. 
Allegheny Ludlum Corporation, Armco, Inc., Butler Armco Indepen- 
dent Union, J&L Speciality Steel, Inc., North American Stainless 
United Steelworkers of America, AFL-C1O/CLC, and Zanesville Armco 
Independent Organization (collectively “Plaintiffs”) challenged Com- 
merce’s decision to assign multiple cash deposit dumping rates depend- 
ing on whether the subject merchandise was exported to the United 
States through the middleman or through another distribution chan- 
nel. On December 28, 2000, this court issued Allegheny Ludlum Corp. v. 
United States, __ CIT _, slip op. 00-170, 200 Ct. Intl. Trade LEXIS 
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176 (Dec. 28, 2000) (“Allegheny I”), in which the court remanded the 
action with respect to Commerce’s issuance of two cash deposit rates. 
Following Allegheny I, Commerce filed its Final Results of Redeter- 
mination Pursuant to Court Remand on March 21, 2001 (“First Re- 
mand Determination”), in which it modified its middleman dumping 
methodology to apply a single weighted-average cash deposit rate for 
sales of subject merchandise produced by YUSCO. 

By court order dated August 30, 2001 and in light of this court’s inter- 
vening decision in Tung Mung Dev. Co. v. United States, CIT __, 
slip op. 01-83, 2001 Ct. Intl. Trade LEXIS 94 (July 3, 2001) (“Tung 
Mung I”), this court remanded to Commerce the First Remand Deter- 
mination. See Allegheny Ludlum Corp. v. United States, Consol. Court 
No. 99-06-00369 (Order dated 8-30-01, not published) (“Court Or- 
der”). In the Court Order, this court directed Commerce to (1) reconsid- 
er its determination to apply a single weighted-average cash deposit rate 
for United States sales of subject merchandise made by YUSCO; and 
(2) provide a reasonable explanation and substantial evidence for its 
change in practice or apply a combination rate, consistent with its prior 
practice, if it did not provide a reasonable explanation and substantial 
evidence for such change in practice. See id. 

On November 28, 2001, Commerce responded to the Court Order by 
filing its second Final Results of Redetermination Pursuant to Court 
Remand, Allegheny Ludlum Corp. v. United States, Consol. Court No. 
99-06-00369 (July 3, 2001) (“Second Remand Determination”). On re- 
mand, Commerce determined that it is appropriate to apply a middle- 
man dumping computation using a combination rate rather than a 
single weighted-average cash deposit rate to YUSCO’s subject merchan- 
dise. Using this methodology, Commerce assigned a combination rate 
comprised of a cash deposit rate of 10.20 percent ad valorem to YUSCO’s 
sales to the United States through middleman Ta Chen and 8.02 percent 
ad valorem to YUSCO’s sales to the United States through channels 
other than Ta Chen. See Second Remand Determination at 29. 

Plaintiffs challenge Commerce’s Second Remand Determination on 
the following bases: (1) Commerce’s selection of combination rates on 
the premise that application of combination rates will “avoid penalizing 
the producer for dumping for which it is not responsible” is flawed be- 
cause antidumping duties are a tax and not a penalty; (2) combination 
rates are jurisdictionally unsound, and (3) by choosing combination 
rates, Commerce has facilitated rather than prevented circumvention of 
the antidumping law in this case and future cases. See Plaintiffs’ Com- 
ments in Accordance with the Court’s Order Dated August 30, 2001 
(“Plaintiffs’ Comments”). Plaintiffs conclude that middleman dump- 
ing’s inherent potential for manipulation and evasion of antidumping 
liability calls for assignment of a single weighted-average cash deposit 
rate and that this matter should be remanded to Commerce for further 
consideration. Id. 
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These issues are identical to those already raised in parallel proceed- 
ings before the court in the case of Tung Mung Dev. Co. v. United States, 
CIT__, slip op. 02-93 (Aug. 22, 2002) (“Tung Mung II”), in which 
this court found that, by applying a combination rate consistent with its 
prior practice, Commerce’s remand determination at issue was in accor- 
dance with law.! Tung Mung II at 2. This court also determined that 
combination rates comport with the Antidumping Statute’s character- 
ization of dumping duties as a remedial instrument, that application of 
combination rates on foreign producers whose merchandise is dumped 
in the United States does not violate any jurisdictional requirements, 
and that Commerce fulfills its duty of preventing circumvention of the 
Antidumping Statute through the imposition of combination rates 
where no evidence exists that the producer has knowledge of the middle- 
man’s dumping. Jd. at 9-22. 

Because of the similarity of issues involved in Tung Mung II and the 
case currently before it, the court adopts herein the reasoning set forth 
in that opinion. Based on its reasoning therein, the court here finds that 
Commerce’s Second Remand Determination is supported by substan- 
tial evidence and otherwise in accordance with law. Thus, the court sus- 
tains the Second Remand Determination in this case, denies Plaintiffs’ 
request for remand, and dismisses this action. 


1 By court order dated August 23, 2002, this court invited the parties to file supplemental memoranda responding to 
the court’s decision in Tung Mung Dev. Co. v. United States, slip op. 02-93 (Aug. 22, 2002) (“Tung Mung II”). Plaintiffs 
Allegheny Ludlum Corp.., et a/., responded to the order, stating that “the substantive issues before the Court in Tung 
Mung with respect to Yieh United Steel Corp. (“YUSCO”) do not differ from the issues before the Court with respect to 
YUCSO in the instant consolidated appeals. Under these circumstances, there is nothing further to be said * * *.” 
Plaintiffs’ Supplemental Memorandum in Accordance with the Court’s Order Dated August 23, 2002 at 1-2. The gov- 
ernment also indicated that it is “of the opinion that the substantive issues in the two actions do not differ.” Defen- 
dant’s Supplemental Memorandum in Response to the Court’s Order of August 23, 2002 at 1-2. 
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Golf bag components imported without bottoms and made of textile 

fabric of man-made fibers 

Proposed revocation: 
“Talking” photograph albums 
“TracHorse” self-propelled vehicle 

Revocation: 
“Envirascape glowing tiers relation candle fountain” ... 
Plastic headlight lens and plastic parking light lens 
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Corus Group PLC v. George W. Bush .. are 02-108 90 
Rhodia, Inc. v. United States 02-109 91 
Timken Co. v. United States 02-106 57 
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